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QUESTIONNAIRE 

 

CITIZENS' ACCESS TO JUSTICE AND JUDICIAL BODIES 

IN ENVIRONMENTAL MATTERS  

NATIONAL PARTICULARITIES AND INFLUENCES OF EUROPEAN UNION LAW 

 

 

From the adoption of the first legislative measures in the early 1970s to the recognition of a 

conferred power, the European Union has gradually asserted itself as a major contributor to 

the development of environmental law. The European Union's policy on the environment is 

currently defined in Article 191 TFEU in terms of the objectives it pursues: preserving, 

protecting and improving the quality of the environment; protecting human health; prudent 

and rational utilisation of public resources; and promoting measures at international level to 

deal with regional or worldwide environmental problems, and in particular combating climate 

change. 

 

National courts, and especially administrative courts, are responsible for implementation and 

guaranteeing its effectiveness within the framework of their powers. This questionnaire aims 

to examine this role. To this end, general questions will first be asked to gain an overall idea 

of the place of environmental proceedings in the work of the administrative courts. The 

questionnaire then looks at two key aspects in greater depth. The first of these is issues 

relating to access to justice, with regard to the particularities of the national courts and the 

degree to which these issues have been influenced by recent advances in EU environmental 

law. The second aspect relates to the resources available to both the national courts and the 

judges sitting on them to deal with proceedings in this domain, which are highly technical 

and, given the particularities and the irreversible nature of some types of damage, sometimes 

require emergency measures to be taken. 

 

As your answer the questions below, please try (even where this is not requested) to mention, 

as much as possible, cases where European Union law influenced the national solutions that 

were adopted. 

 

Introductory question: what is the place of environmental proceedings in the work of 

the administrative courts? 

 

1.1. What proportion of the administrative court's overall work is accounted for by 

European environmental proceedings, within the scope of the European Union's 

environmental policy as defined in Article 191 TFEU? Does this figure include other 

types of proceedings, such as those relating to spatial planning and land use? 

 

In 2011 the Administrative Law Chamber of the Supreme Court adjudicated in environmental 

matters 3 essential court cases the subjects of which were waste handling
1
, choice of a waste 

handler
2
 and placing an object under nature conservation

3
. Topical issues in planning and 

                                                 
1 The Administrative Law Chamber of the Supreme Court judgment of 01 June 2011 in administrative matter 

no. 3-3-1-6-11. 
2 The Administrative Law Chamber of the Supreme Court judgment of 12 October 2011 in administrative matter 

no. 3-3-1-31-11. 
3 The Administrative Law Chamber of the Supreme Court judgment of 12 January 2012 in administrative matter 

no. 3-3-1-68-11. PS! A request for proceedings in this case was received by the Supreme Court in 2011 and the 

judgment was made at the beginning of 2012. 
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building disputes in the case-law of the Supreme Court in 2011 were: notification of a 

planning intent
4
, public display of a plan, filing of objections and proposals in planning 

proceedings
5
 and defining of the definition of a building

6
. 

 

In 2011 in the Tallinn and Tartu Circuit Court total of 12 important environmental disputes 

were resolved, of which court cases relating to waste handling were dominant. Along with the 

aforesaid, principles of environmental law (right to a clean environment) were clarified, the 

EU Habitats Directive (92/43/EEC) was applied, and the need to assess environmental impact 

upon grant of environmental permits was discussed. During the period in question there were 

total of 27 building and planning disputes in circuit courts. 

 

According to the court information system, 22 environmental law court cases and 60 building 

and planning disputes were settled in 2011 in the court of first instance, i.e. in the Tartu and 

Tallinn Administrative Court. 

 

In 2011 the Supreme Court adjudicated 108
7
 and the circuit court 1,346 administrative matters 

(the Tallinn Circuit Court 780 and the Tartu Circuit Court 566). During the period in question 

3,163 court cases were adjudicated in administrative courts (the Tallinn Administrative Court 

1,610 and the Tartu Administrative Court 1,553 court cases).
8
 

 

Therefore, it can be roughly concluded that environmental matters and building and planning 

disputes amounted to less than 10% of the quantitative workload of the Estonian courts.
9
 

 

1.2. From a qualitative point of view, how would you rate proceedings of this type with 

regard to the difficulty of the cases, their technicality, the quality of the parties' 

presentation of arguments and the timeframe for passing judgment on the cases? 

 

For calculating the workload of Estonian judges a so-called workload points system has been 

developed within the court system. It expresses in workload points the working time that a 

judge spends on adjudicating a case. Both environmental matters and planning and building 

disputes are deemed administrative matters that are the biggest and require the most 

workload. The weight of such matters equals 34 workload points; whereas, it is possible to 

attribute 1.15–34 workload points depending on the type of the matter. In calculating the 

workload, various procedural actions are additionally taken into account. For instance, in 

adjudicating an application for provisional legal protection in an environmental, building or 

planning matter, 6.8 points are added. In assessing the weight of a matter, there are extra 

                                                 
4 The Administrative Law Chamber of the Supreme Court judgment of 20 December 2011 in administrative 

matter no. 3-3-1-59-11. 
5 The Administrative Law Chamber of the Supreme Court judgment of 19 May 2011 in administrative matter 

no. 3-3-1-21-11. 
6 The Administrative Law Chamber of the Supreme Court judgment of 21 February 2011 in administrative 

matter no. 3-3-1-80-10. 
7 Statistical overview of court cases in the Supreme Court (in Estonian): http://www.riigikohus.ee/?id=79. 
8 See the statistical overview of court cases in the Estonian courts of first and second instance (in Estonian): 

http://www.kohus.ee/orb.aw/class=file/action=preview/id=56683/Kohtute+menetlusstatistika%2C+2011.a+kokk

uv%F5te.pdf. 
9 The said quantitative assessment is nevertheless approximate. There is no official statistical data specifically on 

environmental matters and building and planning disputes, but since the judgments of the Supreme Court and of 

the circuit courts are annotated and keywords are attributed thereto, it is possible to find, above all, significant 

court cases through the keywords. Data on the case-law of administrative courts has been gathered from the 

electronic court information system. 
 

http://www.kohus.ee/orb.aw/class=file/action=preview/id=56683/Kohtute+menetlusstatistika%2C+2011.a+kokkuv%F5te.pdf
http://www.kohus.ee/orb.aw/class=file/action=preview/id=56683/Kohtute+menetlusstatistika%2C+2011.a+kokkuv%F5te.pdf
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points for applying European Union law or organising an expert assessment. Thus, a clear 

conclusion can be made that the judiciary and officials of the judicial sphere hold that 

environmental, building and planning matters are complicated and require a lot of work. 

 

First Issue: Access to justice in environmental matters 

 

1.1. What are the admissibility conditions for actions on environmental matters (e.g. 

requirement to demonstrate that a subjective interest or right has been infringed upon, 

actio popularis)? Do these differ from the general admissibility conditions and if so, 

why? 

 

A special provision (§ 292) of the Code of Administrative Court Procedure (hereinafter 

referred to as the CACP) governing the right of recourse to the administrative court in 

environmental matters has been in force as of 5 March 2011. The said provision applies to 

environmental protection organisations (see more in the answer to the question no. 1.2). 

 

The Code of Administrative Court Procedure contains no special rules for other complainants. 

Pursuant to § 44(1) of the CACP, a person may file an action to the administrative court only 

for the protection of his or her rights. However, the case-law has acknowledged persons' 

somewhat greater right of appeal in environmental matters. 

 

The Administrative Law Chamber of the Supreme Court has found that in matters regarding 

making a decision on environmental issues the right of appeal cannot, identically to usual 

administrative matters, be furnished through a violation of a subjective public right. A 

violation of a subjective right may occur in environmental matters but not always. Therefore, 

according to the case-law the basis for having recourse to the court in environmental matters 

may be not only a violation of rights but also the fact that the disputed administrative act or 

administrative measure concerns the person who filed the action, i.e. the right of appeal has 

been extended also to persons whose interests the disputed administrative act or measure 

pertains to. The court has stressed that being concerned does not mean merely a possibility 

that an activity which is taking place or which is planned affects a person but such effect must 

be significant and real. Real effect means inter alia, that a cause-and-effect relationship 

between the disputed act and alleged consequence shall exist and the complainant must show 

that the occurrence of the alleged consequence is likely.
10

 The requirement of significance and 

real concern also excludes filing of an action in environmental matters in public interests (i.e. 

so-called actio popularis), except in the case the law specifically prescribes for such a right. 

An action filed on the basis of concern is not deemed equal to an actio popularis.
11

 

 

As a rule, the Estonian legal order does not acknowledge the right of recourse to the 

administrative court with an actio popularis. For the protection of another person's or public 

interests a person may have recourse to the court only in cases provided by law (§ 44(2) of the 

CACP). By way of a derogation, the possibility to file an actio popularis is provided by 

§ 26(1) of the Planning Act (hereinafter referred to as the PA) which grants every person the 

right to contest in the administrative court a decision to adopt a plan if he or she finds that the 

                                                 
10  The Administrative Law Chamber of the Supreme Court judgment of 12 January 2012 in administrative 

matter no. 3-3-1-68-11, paragraph 22; judgment of 28 February 2007 in administrative matter no. 3-3-1-86-06, 

paragraph 16, and ruling of 19 March 2012 in administrative matter no. 3-3-1-87-11, paragraph 17. 
11 The Administrative Law Chamber of the Supreme Court ruling of 19 March 2012 in administrative matter 

no. 3-3-1-87-11, paragraph 30, and judgment of 12 January 2012 in administrative matter no. 3-3-1-68-11, 

paragraph 22. 

http://www.nc.ee/?id=11&tekst=RK/3-3-1-68-11
http://www.nc.ee/?id=11&tekst=RK/3-3-1-86-06
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decision is in conflict with an Act or other legislation or that his or her rights have been 

violated or freedoms restricted by the decision. 

 

1.2. Do NGOs, and especially environmental protection associations, have priority access 

to the administrative courts, or do they have to meet the same conditions? Is it possible 

to presume locus standi? 

 

The Code of Administrative Court Procedure provides that if a non-governmental 

environmental protection organisation contests an administrative act established or an 

administrative measure taken in the field of environmental protection, it is presumed that the 

said environmental protection organisation has a legitimate interest or that its rights have been 

violated if the contested administrative act or measure is related to the environmental 

protection organisation's environmental protection aims or environmental area of activity 

(§ 292(1) of the CACP). 

 

For the purposes of the CACP, a non-governmental environmental protection organisation is: 

 1) a non-profit association or foundation (i.e. a legal person) whose objective under the 

articles of association is environmental protection and who promotes environmental 

protection through its activity; 

 2) an association which is not a legal person and which, under a written agreement between 

its members, promotes environmental protection and represents the viewpoints of a 

substantial part of local residents (§ 292(2) of the CACP). 

 

Promotion of environmental protection is deemed to be also the protection of single 

environmental elements for the purpose of human health and well-being, and also research 

and introduction of the nature and natural cultural heritage (§ 292(3) of the CACP). In 

assessing the promotion of environmental protection the capability of the association to carry 

out its objective under the articles of association shall be taken into account, considering the 

association's activity so far, in case of a lack thereof its organisational structure, number of its 

members and prerequisites under the articles of association for becoming a member. 

 

Already before the entry into force of the provision in question the case-law has 

acknowledged in environmental matters the right of appeal of an association of persons which 

is not a legal person (partnership); whereas, referring to Article 9 of the Aarhus Convention.
12

 

The Administrative Law Chamber of the Supreme Court has held that as associations of 

persons specified in Article 2(4) of the Aarhus Convention can be deemed partnerships – 

associations of persons acting under a corresponding contract of partnership to achieve a 

mutual objective – if they meet the definition provided for in § 580 of the Law of Obligations 

Act.
13

 

 

1.3. More generally, does the process for bringing an action on environmental matters 

differ from ordinary law (e.g. timeframe, requirement to lodge an administrative appeal 

beforehand)? 

 

                                                 
12  The Administrative Law Chamber of the Supreme Court judgment of 28.11.2006 in administrative matter 

no. 3-3-1-43-06. 
13 The Administrative Law Chamber of the Supreme Court judgment of 28 November 2006 in administrative 

matter no. 3-3-1-43-06, paragraph 24, and ruling of 19 March 2012 in administrative matter no. 3-3-1-87-11, 

paragraphs 26 and 27. 
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The CACP does not prescribe other specifications pertaining to environmental protection 

organisations having recourse to the administrative court. The usual terms for filing an action, 

requirements for the content and form of the action and for representation, obligation to pay a 

state fee etc. apply. 

 

1.4. Are there any alternative means of dispute settlement that are specific to 

environmental proceedings? 

 

No special alternative means of dispute settlement have been established in Estonia. Similarly 

to other disputes in administrative law a person who finds that an administrative act or 

administrative proceedings have violated his or her rights may file a challenge with the 

relevant competent administrative authority. 

 

1.5. The European Court of Justice made some important decisions about access to 

justice in environmental matters in 2011, especially with its Lesoochranárske zoskupenie 

(C-240/09 of 8 March 2011), Trianel (C-115/09 of 12 May 2011) and Boxus (C-128/09 of 

18 October 2011) judgments. The main points settled related to the implications of 

certain provisions of the Aarhus Convention, to which the European Union and its 

Member States are parties, access to justice for non-governmental organisations, 

particularly environmental protection associations, and, more generally, the existence of 

judicial remedy against national acts implementing environmental law. 

 

Do these recent judgments by the European Court of Justice (or any other, older 

judgments) contribute to changing the admissibility of actions from the viewpoint of 

your national case law? More specifically, what is the situation regarding the ability of 

non-governmental organisations to challenge administrative decisions likely to be 

contrary to EU environmental law? 

 

The case-law referred to has not gone unnoticed in Estonian courts. The Administrative Law 

Chamber of the Supreme Court has explained that the rights of environmental associations 

noted in case C-240/09, including the rights arising from the Habitats Directive in conjunction 

with Article 9(3) of the Aarhus Convention, cannot be attributed to natural persons.
14

 

 

That both Estonian courts and participants to proceedings are aware of the Aarhus Convention 

is proven by the fact that in 2011 participants to proceedings and judges referred to the said 

Convention not only in the Supreme Court but also in the courts of first and second instance 

(4 decisions in the Tallinn Administrative Court and 10 decisions in the Tallinn Circuit 

Court)
15

. For example, as a court of first instance the Tallinn Administrative Court has 

explained in a decision which has entered into force that the interpretation of Article 9(3) of 

the Aarhus Convention allows an association of persons which is not a legal person to file 

actions in public interests in environmental matters. However, it is so, provided they represent 

the viewpoints of at least a substantial part of the local residents, i.e. that the viewpoints or 

opinions of the relevant association and of a substantial part of the population deemed as the 

public coincide, and that the public in one way or another accepts such a representative and its 

corresponding activity. Conformity with the aforesaid conditions shall be indicated by the 

association upon having recourse to the courts.
16

 

                                                 
14 The Administrative Law Chamber of the Supreme Court judgment of 12 January 2012 in administrative matter 

no. 3-3-1-68-11, paragraph 33. 
15 The data has been gathered from the court information system. 
16 The Tallinn Administrative Court judgment of 14 January 2011 in administrative matter no. 3-10-3401. 
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No conflict between the established national case-law and decisions of the European Court of 

Justice can be seen. As to access to justice in environmental matters, the earlier Estonian case-

law has also acknowledged a wider approach. For instance, the Supreme Court has noted that 

upon establishment of a right of appeal the general objective of the Aarhus Convention to 

widen the possibilities for the public to participate in environmental matters and have recourse 

to the courts shall be taken into account, and the legal provisions which serve as the basis for 

the right of appeal shall be preferably interpreted in an extending manner.
17

 

 

1.6. Does this development in case law conflict with the national rules for the transposal 

of Directive 2011/92/EU of the European Parliament and of the Council?  

 

There are no such examples of national developments. 

 

1.7. What is your interpretation of judgment C-240/09 with respect to the European 

Court of Justice's balanced response regarding the direct effect of Article 9(3) of the 

Aarhus Convention, which sets out the judicial procedures to which the public must 

have access to challenge acts or omissions by private persons and public authorities 

which contravene provisions of national law relating to the environment? 

 

According to the knowledge of the persons preparing the answers to this questionnaire, the 

judgment C-240/09 of the European Court of Justice has been referred to in the Estonian case-

law so far (as at 25.09.2012) in one judgment of the Supreme Court (see the answer to the 

question no. 1.5). There are no specific examples of contestation of the activity of persons in 

private law. Regarding application of the Aarhus Convention see also the answer to the 

question no. 1.5. 

 

Second issue: How courts deal with the particularities of environmental proceedings 

 

a. Organisation of the court given the technicality of proceedings 

 

2.1. Are environmental proceedings handled by general benches or specialised benches? 

Are there courts specialising in this area of law or in a branch thereof? 

 

In Estonia there are no special courts or administrative court judges who would be specialised 

in adjudicating environmental disputes. Specialisation would be complicated also due to the 

low number of administrative courts and administrative court judges in Estonia: there are two 

administrative courts of first instance in Estonia, employing total of 26 judges. In the appeal 

instance there are total of 12 judges in administrative law chambers of two circuit courts and 

5 judges in the Administrative Law Chamber of the Supreme Court. 

 

However, there is specialisation to some extent in respect of division of work within courts 

and through participation in training. In administrative courts of first instance, judges who 

deal with certain types of cases (including environmental as well as building and planning 

disputes) have been agreed upon by a decision of the full court to organise the internal 

division of work. Such a decision is adjusted as necessary. 

 

                                                 
17 The Administrative Law Chamber of the Supreme Court judgment of 29 January 2004 in administrative matter 

no. 3-3-1-81-03, paragraphs 23 and 25; and ruling of 19 March 2012 in administrative matter no. 3-3-1-87-11, 

paragraph 21. 

http://www.nc.ee/?id=11&tekst=RK/3-3-1-81-03
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2.2. Are judges offered training in environmental proceedings and scientific aspects of 

environmental law during their initial training or as part of their continuing 

professional training? 

 

Training in environmental law is offered within the framework of judicial training programme 

organised by the Supreme Court and also through trainings abroad. The training programme 

of the Supreme Court is intended for judges in all instances and for court officials. 

 

For example, in the 2012 training programme of the Supreme Court there is a seminar in 

environmental law intended specially for administrative court judges, forming about 7.7% of 

the overall annual training of administrative court judges. The training introduces the new 

General Part of the Environmental Protection Code and addresses the principles of 

environmental law. And the most recent case-law of the Supreme Court in the field of 

building and planning law is analysed as well. The procedural aspects of adjudication of 

environmental matters are addressed also in trainings related to administrative court procedure 

and administrative procedure. 

 

In organising trainings abroad a noteworthy cooperation partner is the European Institute of 

Public Administration (EIPA) which constantly offers training in environmental law for 

judges and prosecutors. Judges can also attend trainings in environmental law organised by 

the European Judicial Training Network (EJTN) and trainings organised for other countries' 

judges within the framework of the EJTN Catalogue+ project. 

 

b. How the court deals with the complexity of the events in question 

 

2.3. Is it possible to request an independent expert report and if so, is this approach used 

frequently? How does the court evaluate the quality of technical reports submitted to it? 

Do experts who are not judges take part in the deliberations of benches ruling on 

environmental matters? 

Pursuant to § 56(2) of the CACP and § 229(2) of the Code of Civil Procedure (hereinafter 

referred to as the CCP), one possible evidence in administrative court proceedings (including 

in environmental matters) is an expert opinion. Expert assessment shall be carried out by a 

forensic expert or other qualified person employed by a state forensic institution, an officially 

certified expert or another person with specific expertise appointed by the court. The court 

may appoint a person as an expert if the person has the knowledge and experience necessary 

to provide an opinion. An expert shall submit an expert's opinion to the court in writing unless 

the court orders oral provision of opinion or with the expert's consent, in another form. An 

expert's opinion shall contain a detailed description of examinations, conclusions reached as a 

result of examinations and reasoned answers to the questions of the court. A participant in a 

proceeding has the right to submit questions to an expert through the court. 

 

In the Estonian legal order experts or experts with special knowledge do not take part in 

adjudication of a court case (they do not perform a jurisdictional function). 

 

2.4. What resources, other than expert reports, can the court use to obtain clarification 

about the factual and technical issues of an environmental dispute? Are these resources 

used often? 
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It is possible to use an opinion of a person with specific expertise which, for the purposes of 

the Codes of Court Procedure, are deemed documentary evidence (§ 272(2) and § 293(2) of 

the CCP). A person with specific expertise may be heard also in a court session where his or 

her status will be similar to that of a witness. The court may request professional assistance 

from a relevant administrative authority in order to obtain information (§ 57 of the CACP) 

and demand information from persons or authorities not participating in the proceedings (e.g. 

from administrative authorities, insurance undertakings, credit institutions, § 58 of the 

CACP). 

 

c. How the court deals with the urgency of proceedings 

 

2.5. If, generally speaking, your national law provides that lodging a judicial appeal does 

not have suspensive effect, can this be different for disputes on environmental matters? 

 

In the Estonian legal order filing an action with the administrative court does not have a so-

called suspensive effect, i.e. it does not suspend the validity of an administrative act, and it 

does not impede the execution of an administrative act or performance of a planned action. In 

general, the provisions of the Code of Administrative Court Procedure pertaining to the 

application of provisional legal protection extend to environmental disputes. 

 

The CACP which has been in force as of 1 January 2012 provides for a new principle 

according to which application of provisional legal protection may be requested from the 

court also while the matter is being adjudicated in challenge proceedings before an 

administrative authority (§ 249(2) of the CACP). Therefore, persons have an option for more 

efficient legal protection already before court proceedings. 

 

2.6. How important are proceedings for interim relief in environmental proceedings? 

Does the court often suspend judgment in environmental matters? What conditions 

facilitate/hinder the use of proceedings for interim relief? 

 

No official statistics are compiled regarding how often provisional legal protection is 

requested for in environmental matters, but in general, applications for provisional legal 

protection are common in disputes where the Tax and Customs Board is a party and in 

building and planning disputes as well as in so-called other environmental issues which 

include complaints against the activity of the Environmental Information Centre and also 

disputes over acts issued by the Ministry of the Environment. 

 

For instance, according to the court information system, the Tallinn Circuit Court adjudicated 

in 2011 total of 45 rulings on provisional legal protection, of which 15 applications for 

provisional legal protection were filed in disputes a participant of which was the Ministry of 

the Environment (these constituted disputes in environmental law). 

 

Pursuant to § 249(1) of the CACP, provisional legal protection may be applied at the reasoned 

request of the person who filed the action or on the court's own initiative. This may be done in 

every stage of administrative court proceedings and in challenge proceedings. 

As generally in case of application of provisional legal protection, the effect on different 

persons of applying or failing to apply a legal remedy shall be considered in environmental 

matters, and the public interest and the rights of concerned persons and of the person who 

filed the action shall be weighed. Among other things it has been mentioned that application 
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of provisional legal protection should not excessively infringe persons' interests and rights, 

but only insofar as is justified considering the legitimate interest of the person who filed the 

action and the circumstances of the case. So the Supreme Court has deemed it possible that 

the validity of a decision to adopt a detailed plan can be suspended also in part if it is possible 

to distinguish the parts of the plan which are completely different by nature (in the case in 

question a gas station and a shopping centre)
18

. 

Although there are no explicit special provisions for the application of provisional legal 

protection in environmental matters, § 249(1) of the CACP provides as follows: “If the law 

grants a person the right to file with the administrative court an action on bases other than for 

the protection of his or her rights, provisional legal protection may be applied if otherwise the 

achievement of the objective of the action by a court judgment may prove to be significantly 

complicated or impossible.” Since in the applicable Estonian law such cases where an action 

is not filed for the protection of the person's own rights are, above all, every person's 

possibility to file actions against decisions on planning (§ 26(1) of the PA) and the right of 

environmental protection organisations to file actions (§ 292 of the CACP), then this may be 

deemed a certain special regulatory framework for environmental disputes. 

 

Closing argument: how do European Union law and national law complement one 

another? 

 

In some cases, does national law allow shortcomings or inadequacies in European Union 

law to be overcome with regard to the issues mentioned above? Conversely, does 

European Union law provide the national court with instruments enabling it to better 

handle proceedings relating to the environment? 

 

Ancillary reasons of interpretation in adjudicating court cases related to environmental law 

can be found in the principles of EU environmental law, the case-law of the European Court 

of Justice as well as the Aarhus Convention. 

                                                 
18  The Administrative Law Chamber of the Supreme Court judgment of 20 September 2004 in administrative 

matter no. 3-3-1-69-04, paragraph 9. 


