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QUESTIONNAIRE 

 

CITIZENS' ACCESS TO JUSTICE AND JUDICIAL BODIES 

IN ENVIRONMENTAL MATTERS  

NATIONAL PARTICULARITIES AND INFLUENCES OF EUROPEAN UNION LAW 

 

 

Justice Kari Kuusiniemi, the Supreme Administrative Court, Finland 

 

Introductory question: what is the place of environmental proceedings in the work of 

the administrative courts? 

 

 

1.1. What proportion of the administrative court's overall work is accounted for by 

European environmental proceedings, within the scope of the European Union's 

environmental policy as defined in Article 191 TFEU? Does this figure include 

other types of proceedings, such as those relating to spatial planning and land use? 

 

In 2011, my Court decided 4 225 cases. Roughly 20 per cent of those were 

environmental cases in a wide sense, including e.g. cases under the Planning and 

Building Act. 

 

1.2. From a qualitative point of view, how would you rate proceedings of this type with 

regard to the difficulty of the cases, their technicality, the quality of the parties' 

presentation of arguments and the timeframe for passing judgment on the cases? 

 

Environmental cases are typically large (case files are sometimes very extensive) 

and they are closely linked to EU Law and have many challenging features 

consisting of technical, ecological and economic data. In the four-grade 

classification of burden these cases typically belong to the top (D). Also the time of 

passing judgments in these cases is longer than the median in our Court; in 

environmental cases typically some 14 months compared to 11-12 months as an 

average of all cases. This is partly also due to the procedure of hearing: in 

environmental cases there are typically many parties, authorities and NGO´s who 

shall have their say before the case is solved.  

 

First Issue: Access to justice in environmental matters 

 

 

1.1. What are the admissibility conditions for actions on environmental matters (e.g. 

requirement to demonstrate that a subjective interest or right has been infringed upon, 

actio popularis)? Do these differ from the general admissibility conditions and if so, 

why?  

 

Most Finnish environmental Acts nowadays have specific provisions concerning locus 

standi. Typically, regional and local environmental NGO´s have a right to appeal 

administrative decisions concerning different environmental permits, approval of plans, 

and also right to contest non-action of the authorities (e.g. decision of a regional 

environmental authority not to order rectification of a misdeed having an impact on a 

biotope).  
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In some Acts there are no such specific provisions (e.g. the Expropriation Act and the 

Hunting Act). In these cases, the right to appeal is defined in the general Administrative 

Judicial Procedure Act, presupposing a relevant interest or right which is claimed to be 

infringed. This implies that NGOs do not have locus standi (unless they happen to own 

or rent their premises in the vicinity of the operation!). However, there are some new 

trends to reinterpret the criteria in the light of EU Law and Aarhus Convention (see 

below). 

 

A kind of action popularis is known in the appeal system under the Municipalities Act. 

Here, all “members” of the municipality have the right to appeal. These members 

include inhabitants of the municipality and all (natural or legal) persons who own or 

possess real property in the municipality. Hence, persons can be members of several 

municipalities, and NGOs whose registered office is in a municipality, is a member of 

that municipality. Municipal appeals can be lodged in cases concerning approval of 

land use plans, and, astonishingly, by historical peculiarity, in soil excavation permit 

cases. 

 

1.3. Do NGOs, and especially environmental protection associations, have priority 

access to the administrative courts, or do they have to meet the same conditions? Is 

it possible to presume locus standi? 

 

The legal criteria are identical, but, as mentioned above, there are plenty of specific 

provisions affording NGOs the right to appeal (in the Environmental Protection Act, the 

Water Act, the Waste Act, the Nature Protection Act, the Planning and Building Act, the 

Mining Act, the Highways Act, and the Railroads Act).  

 

1.3. More generally, does the process for bringing an action on environmental matters 

differ from ordinary law (e.g. timeframe, requirement to lodge an administrative appeal 

beforehand)? 

 

No. 

 

1.4. Are there any alternative means of dispute settlement that are specific to 

environmental proceedings? 

 

Not really. 

 

1.5. The European Court of Justice made some important decisions about access to 

justice in environmental matters in 2011, especially with its Lesoochranárske 

zoskupenie (C-240/09 of 8 March 2011), Trianel (C-115/09 of 12 May 2011) and Boxus 

(C-128/09 of 18 October 2011) judgments. The main points settled related to the 

implications of certain provisions of the Aarhus Convention, to which the European 

Union and its Member States are parties, access to justice for non-governmental 

organisations, particularly environmental protection associations, and, more generally, 

the existence of judicial remedy against national acts implementing environmental law. 

 

Do these recent judgments by the European Court of Justice (or any other, older 

judgments) contribute to changing the admissibility of actions from the viewpoint of 

your national case law? More specifically, what is the situation regarding the ability of 
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non-governmental organisations to challenge administrative decisions likely to be 

contrary to EU environmental law? 

 

As to the background and present state of Finnish legislation I refer to point 1.1. above. 

A case of the Supreme Administrative Court (SAC 2011:49) concerned an expropriation 

permit for a gas pipeline which had been under an obligation of an EIA procedure (an 

Annex II project). An NGO lodged appeals against the permit decision e.g. on 

environmental grounds. The SAC stated that according to the established interpretation 

of the Administrative Judicial Procedure Act, the NGO would not have the right to 

appeal against the decision. However, the Court referred to the decision of the ECJ in 

case C-240/09) and examined the appeals. 

 

Also previously NGOs´ appeals against decisions under the Hunting Act (e.g. Ministry´s 

derogation from closed seasons to kill a wolf) have been examined (SAC 2007:74). In 

this case the SAC referred to the environmental clause of the Finnish Constitution, the 

obligation to guarantee an effective application of EU Environmental Law and the 

comparable provisions in the Nature Conservation Act, according to which 

environmental NGOs have locus standi. 

 

1.6. Does this development in case law conflict with the national rules for the 

transposal of Directive 2011/92/EU of the European Parliament and of the Council? 

 

See the previous answer. National law has been applied so as to guarantee NGOs´ 

procedural rights, even if no legislative amendments would have taken place yet.  

 

1.7. What is your interpretation of judgment C-240/09 with respect to the European 

Court of Justice's balanced response regarding the direct effect of Article 9(3) of the 

Aarhus Convention, which sets out the judicial procedures to which the public must 

have access to challenge acts or omissions by private persons and public authorities 

which contravene provisions of national law relating to the environment? 

 

In my opinion, the borderline between the classical direct effect and the so called 

interpretative effect or directive conform interpretation is vague, if not inexistent. By 

interpreting national legislation widely on the basis of EU legislation (including 

conventions) it is, at least in Finland, almost always possible to reach an interpretation 

which does not conflict with EU law. I am not sure whether the classical direct effect 

doctrine (vertical relationship, in favour of an individual, sufficiently clear, precise and 

unconditional) is very useful. I think in most cases a kind of an objective direct effect of 

environmental directives leads us to an interpretation which conforms with the purpose 

of the directive in question.  

 

 

Second issue: How courts deal with the particularities of environmental proceedings 

 

 

a. Organisation of the court given the technicality of proceedings 

 

2.1. Are environmental proceedings handled by general benches or specialised benches? Are 

there courts specialising in this area of law or in a branch thereof? 
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In the Finnish SAC all environmental cases in a wide sense are heard by the first chamber. 

There are three chambers in the Court, and besides environmental cases the first chamber is 

responsible for deciding also other types of cases (at the moment e.g. refugee cases, some 

cases concerning IPR´s, access to files and data protection, etc.). 

 

In cases concerning the Environmental Protection Act and/or the Water Act, there is for 

historical reasons a specific panel deciding the case. Normally a case is heard by a panel of 

five judges, but in these cases the panel consists of five judges and two expert judges having 

training in technology or biosciences etc. They are working part-time (typically they have 

posts of professor at the universities or in scientific institutes; also some retired experts from 

business life have been appointed). They are appointed for a time of four years, but otherwise 

and during their term they have a position of a judge. Also the Vaasa Administrative Court, 

which is the only competent administrative court in these cases, has expert judges, but they 

serve full-time. 

 

2.2. Are judges offered training in environmental proceedings and scientific aspects of 

environmental law during their initial training or as part of their continuing professional 

training? 

 

In Finnish university law schools Environmental Law has long been a mandatory subject and 

it is possible to choose it as a major subject (including Master´s Thesis). But in practice, most 

of the deepening training in environmental law issues and especially in various non-legal 

aspects linked to it can be achieved only by continuous (life-long) professional training. 

 

 

b. How the court deals with the complexity of the events in question 

 

2.3. Is it possible to request an independent expert report and if so, is this approach used 

frequently? How does the court evaluate the quality of technical reports submitted to it? Do 

experts who are not judges take part in the deliberations of benches ruling on environmental 

matters? 

 

See 2.1. above. Besides, it is possible that the Court invites a scientific institution to deliver a 

statement concerning some issues of the case. Likewise, it is typical that the parties, especially 

industrial operators but sometimes even NGOs, hire experts to give their statements. In 

evaluating the scientific quality and relevance of all of these statements the expert judges 

have a crucial role. No other people outside the judges (including expert judges) and the 

referendary (the presenting lawyer who has a status of a judge but no vote in the panel) may 

be present in the deliberations of the Court. 

 

2.4. What resources, other than expert reports, can the court use to obtain clarification about 

the factual and technical issues of an environmental dispute? Are these resources used often? 

 

In the normal procedure, the Court invites regularly regional and local authorities to give 

their comments on the appeals. The appellant shall, of course, be prepared to comment these 

view as well as other statements given by the parties or authorities. 

 

c. How the court deals with the urgency of proceedings 
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2.5. If, generally speaking, your national law provides that lodging a judicial appeal does not 

have suspensive effect, can this be different for disputes on environmental matters? 

 

In general, our national law (the Administrative Judicial Procedure Act) provides that 

appeals do have suspensive effect. The rule is the opposite concerning municipal appeals 

under the Municipalities Act (e.g. approval of land use plans are in the realm of municipal 

appeal, but the Planning and Building Act provides suspensive effect in these cases). Under 

certain criteria, however, the permit authority (on application of the operator) or the 

planning authority may allow starting of the activity etc. even regardless of an appeal. The 

appellate Court may, naturally, on appeal annul the order. 

 

2.6. How important are proceedings for interim relief in environmental proceedings? Does the 

court often suspend judgment in environmental matters? What conditions facilitate/hinder the 

use of proceedings for interim relief? 

 

They are in principle important. The problem is that under the heavy case load proceedings of 

interim relief in fact mean that the same case is dealt with twice. The Court does not often 

issue suspensions, but it is always a means in the tool box.  

 

 

Closing argument: how do European Union law and national law complement one 

another?  

 

In some cases, does national law allow shortcomings or inadequacies in European Union law 

to be overcome with regard to the issues mentioned above? Conversely, does European Union 

law provide the national court with instruments enabling it to better handle proceedings 

relating to the environment? 

 

Even if the ECJ in case C-240/09 declared that Art. 9(3) of the Aarhus Convention did not 

have a direct effect the Finnish SAC was prepared to widen the established interpretation of 

the provision in the Administrative Judicial Procedure Act, affording standing only to parties 

quite narrowly defined, to allow an NGO to lodge appeals in a case concerning an 

expropriation permit.  

 

In my opinion, EU Law and ECJ judgments have had a favourable impact on the 

interpretation of our national law concerning locus standi. Appeals by NGOs are often better 

focussed and better prepared than individual citizens´, and they promote environmentally 

sound decision-making. Environmental authorities have in Finland an established position as 

guardians of public environmental interests, also by lodging appeals. In spite of that, NGOs 

as appellants increase the variety of environmental interests that are at stake when decisions 

are being made. 


