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Introductory question: What is the place of environmental proceedings in the 

work of the administrative courts? 

 

1.1 What proportion of the administrative court's overall work is accounted for 

by European environmental proceedings, within the scope of the European Un-

ion's environmental policy as defined in Article 191 TFEU? Does this figure in-

clude other types of proceedings, such as those relating to spatial planning 

and land use? 

 

According to its annual report, in 2011 the Federal Administrative Court (FAC) settled 

1 672 cases. 149 of them (9 %) concerned fields of law in which environmental ques-
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tions are regularly raised (for example road planning, airport planning, water regula-

tions, waste management). 81 cases were related to land use, one case was related 

to spatial planning. In these cases environmental questions are often but not regular-

ly raised. Whenever environmental law is in question it is usually within the scope of 

EU’s environmental policy as defined above. 

 

Figures for the lower and the higher administrative courts are not available, but the 

proportion of the overall work accounted for environmental proceedings should not 

differ significantly. 

 

1.2 From a qualitative point of view, how would you rate proceedings of this 

type with regard to the difficulty of the cases, their technicality, the quality of 

the parties' presentation of arguments and the timeframe for passing judgment 

on the cases? 

 

Generally environmental cases are more difficult and technical as well as time con-

suming than other cases. This is in particular true for cases concerning huge infra-

structure projects such as federal highways, railways, waterways and airports or in-

dustrial plants. E.g., the FAC’s 4th Senate in 2011 settled 14 cases related to the 

construction and operation of airports and 88 other cases (mainly in the field of land 

use and urban development planning law). I would estimate that at least 1/3 of the 

senate’s overall work has been invested in these 14 cases (14%).  

 

Furthermore, in certain airport cases and other environmental proceedings the FAC 

decides as first and last instance whereas it usually is addressed as court of appeal 

reviewing on points of law only whether the judgment of the lower instance is con-

sistent with federal and community law. This is another important reason why envi-

ronmental law related proceedings are more time-consuming than other cases. Ac-

cording to my perception an average environmental proceeding is pending longer 

before the judgment is passed than an average case in other fields of law, but this 

perception is not based on figures. As to the quality of the parties’ presentation of 

factual and legal arguments, it might be said with a certain precaution that it is – ten-

dentially – better in important environmental law cases than in average cases in 

many other fields of law. 
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First Issue: Access to justice in environmental matters 

 

1.1 What are the admissibility conditions for actions on environmental matters 

(e.g. requirement to demonstrate that a subjective interest or right has been 

infringed upon, actio popularis)? Do these differ from the general admissibility 

conditions and if so, why? 

 

An important condition for the admissibility of actions in environmental and other pro-

ceedings is legal standing (Par. 42 (2) Code of Administrative Court Procedure - 

VwGO). The plaintiff has to demonstrate that his individual rights have been in-

fringed. "Right" in this context always means a legal right or at least a legally protect-

ed interest. No action is admissible against the infringement of mere political, cultural, 

religious, ecologic or economic interests.  

 

In cases concerning the construction of infrastructure projects such as highways, 

railways, waterways and airports natural or legal persons who are to  be expropriated 

because their property is needed for the project can contest the substantial and pro-

cedural legality of the plan on all grounds. Their property right includes the right to full 

judicial review. In contrast, individuals who are affected by the operation of the pro-

ject only (e.g. noise, air pollutants) do not have access to full judicial review. They 

can contest the plan only on the ground that a rule is infringed which protects their 

individual interest and not the public interests only. They can, for example, claim that 

the plan does not observe the limit values for noise or air pollutants to their detriment 

or that the limit values the plan is based upon do not protect their fundamental rights 

sufficiently. Furthermore, the administrative courts acknowledge an individual right to 

have one's private interests possibly affected by the project fairly balanced against 

the public interest supporting the project. But individuals cannot claim that the plan 

infringes upon national or EU law which protects the public interests only. For exam-

ple national and EU rules relating to nature protection and conservation are regularly 

construed as protecting the interests of the general public only. The FAC ruled that 

the Bird Directive and the Habitat Directive do not confer the right on individuals to 

contest a decision on the ground that Article 4 (4) Directive 79/409/EEC or Article 6 
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(2), (3) and (4) Directive 92/43/EEC have been infringed (judgment of 26 April 2007 – 

BVerwG 4 C 12.05).  

 

The principle of legal standing applies in the same way if an administrative authorisa-

tion of private projects is concerned. A natural or legal person (e.g. neighbour) is enti-

tled to file a lawsuit only if an infringement of their individual rights is in question. A 

public action of individuals ("actio popularis") on behalf of the environment or an ac-

tion to enforce rights of third parties is not admissible.  

 

1.2 Do NGO's, and especially environmental protection associations, have pri-

ority access to the administrative courts, or do they have to meet the same 

conditions? Is it possible to presume locus standi? 

 

An exception of the principle that any action against administrative decisions has to 

be based on an infringement of individual rights applies to recognized environmental 

organisations. According to the Federal Act on Protection of Nature (BNatSchG) they 

may bring actions against the approval of the plan for infrastructure projects or 

against certain decisions relating to the protection of nature independently of whether 

their inherent rights are violated or not (Par. 63, 64 BNatSchG). Their standing only 

presupposes that the interests of nature are affected, the matter falls within the area 

of responsibility set out in the organisation's statutes and the organisation has taken 

part in the administrative procedure.  

 

In order to transpose EU law and the Aarhus Convention the Law on supplementary 

provisions governing actions in environmental matters under Directive 2003/35/EC 

(Umwelt-Rechtsbehelfsgesetz – URG) has expanded the access to justice for recog-

nized environmental organisations. The URG applies to actions which challenge de-

cisions concerning projects to which there may be an obligation to implement an en-

vironmental impact assessment (EIA, e.g. construction and operation of industrial 

plants – they do not fall under the regulation in the Federal Act on the Protection of 

Nature). Recognized environmental organisations may bring actions against these 

decisions without being required to maintain an impairment of their own rights, but 

the law requires that they assert that the decision contravenes legislative provisions 

'which seek to protect the environment, which confer individual rights and which may 
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be relevant to the decision' (Paragraph 2 (1) URG). In the effect of this requirement 

NGO's would only have legal standing if an individual affected by the decision would 

have standing too. In the Trianel-judgment (C-115/09) the European Court of Justice 

ruled that according to Art. 10a Directive 85/337/EEC NGO's must be able to contest 

the administrative decisions on the ground that a rule flowing from EU-environmental 

law is infringed that protects only the interests of the general public and not the inter-

ests of individuals.  

 

An amendment of the URG is under way, but not yet in force. The draft bill erases the 

requirement that the violated provisions must confer rights to an individual. It does so 

not only for provision flowing from EU-environmental law but for all provisions which 

seek to protect the environment. The legislature acknowledges that otherwise the law 

would still infringe upon Article 9 (2) of the Aarhus-Convention. At the Aarhus Com-

pliance Committee a complaint against the existing law is still pending. 

 

The admissibility of actions and therefore locus standi generally is not to be pre-

sumed. Nevertheless, the courts sometimes presume locus standi if they have to re-

view the substantive and procedural legality of the administrative decision anyway 

because other plaintiffs whose legal standing is beyond doubt have challenged the 

decision too. However, the presumption is only possible if in these proceedings the 

legality of the decision is confirmed.  

 

1.3 More generally, does the process for bringing an action on environmental 

matters differ from ordinary law (e.g. timeframe, requirement to lodge an ad-

ministrative appeal beforehand)? 

 

Actions on environmental matters are only admissible if the plaintiff has lodged objec-

tions to the plan in the administrative proceeding. The communities in which the pro-

ject is likely to have an impact have to make the plan available for inspection for a 

period of one month (Par. 73 (2), (3) Administrative Procedure Act <VwVfG>). Any 

person whose interests are affected by the project may, up to two weeks after the 

end of the inspection period, lodge objections to the plan. Following the closing date 

for lodging objections, no objections shall be allowed except those which rest on 

specific titles enforceable under private law (Par. 73 (4) VwVfG). This preclusion is 
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applied to environmental organisations too (Par. 2 (3) URG). The FAC ruled that the 

preclusion clause shall urge the environmental organisations to bring in their expert 

knowledge during the administrative procedure already. Their objections must show 

what component of the environment by what kind of impairment could be affected. 

These requirements relating to the substance of the objections are not known in the 

Code of Administrative Court Procedure. Regularly it is required to lodge an adminis-

trative appeal before filing a court action (Par. 68 (1) Code of Administrative Court 

Procedure). But if this prerequisite has been met in the court proceeding all objec-

tions are allowed. The FAC ruled that the preclusion clause and the objection re-

quirements are similarly applied to domestic law (principle of equivalence) and do not 

make it impossible or excessively difficult to get access to court (principle of effec-

tiveness) and therefore do not infringe upon Art. 10a Directive 85/337/EEC (judg-

ments of 14 July 2011 – BVerwG 9 A 12.10; 14 April 2010 – BVerwG 9 A 5.08; 11 

November 2010 – BVerwG 4 B 57.09).  

 

1.4 Are there any alternative means of dispute settlement that are specific to 

environmental proceedings? 

 

In the administrative procedure the hearing authority shall discuss the objections 

made to the plan and the opinions of the authorities with regard to the plan, with the 

project developer, the authorities, the persons affected by the plan and those who 

have lodged objections to it (Par 73 (6) VwVfG). This hearing is a good means to set-

tle disputes concerning details of the plan. Disputes whether or not the plan should 

be approved at all usually are not settled.  

 

1.5 The European Court of Justice made some important decisions about ac-

cess to justice in environmental matters in 2011, especially with its 

Lesoochranárske zoskupenie (C-240/09 of 8 March 2011), Trianel (C-115/09 of 

12 May 2011) and Boxus (C-128/09 of 18 October 2011) judgments. The main 

points settled related to the implications of certain provisions of the Aarhus 

Convention, to which the European Union and its Member States are parties, 

access to justice for non-governmental organisations, particularly environmen-

tal protection associations, and, more generally, the existence of judicial reme-

dy against national acts implementing environmental law. 
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Do these recent judgments by the European Court of Justice (or any other, 

older judgments) contribute to changing the admissibility of actions from the 

viewpoint of your national case law? More specifically, what is the situation 

regarding the ability of non-governmental organisations to challenge adminis-

trative decisions likely to be contrary to EU environmental law? 

 

Following the Trianel-judgment the FAC ruled that – as long as the national law is not 

amended (see question 1.2) - environmental organisations may in direct effect of Art. 

10a Directive 85/337/EEC contest the decision on the ground that a rule flowing from 

EU-environmental law is infringed regardless whether the rule protects interests of 

individuals or the interests of the general public only (judgments of 29 September 

2011 – BVerwG 7 C 21.09 and 20 December 2011 – BVerwG 9 A 31.10).  

 

According to standing case law an administrative court may quash the approval of a 

plan or a consent of a project because of a flaw in the EIA implementation or any 

other procedural flaw only if an obligatory EIA or case-by-case examination was not 

carried out at all or if regarding the circumstances of the specific case the administra-

tive decision would probably have been different in substance if the EIA implementa-

tion or other procedure had been correct. This "causation requirement" has been 

more and more criticised as being not compatible with the case law of the ECJ, es-

pecially with the Delena-Wells-judgment (C-201/02). In a judgment of 10 January 

2012 (BVerwG 7 C 20.11) the FAC has referred the question to the ECJ whether Art. 

10a Directive 85/337/EEC allows such a "causation-requirement". 

 

The higher administrative court of Baden-Württemberg ruled that if an environmental 

organisation has access to judicial review the substantive or procedural legality of the 

decision has not to be reviewed under any aspect; only law relating to the environ-

ment has to be reviewed. The higher administrative court held that according to the 

objective and the context of Article 10 a Directive 85/337EEC and Article 9 (2) of the 

Aarhus Convention the wording of these provisions ("… have access to a review pro-

cedure … to challenge the substantive or procedural legality of decisions …") need to 

be restricted to law protecting the environment (VGH Mannheim, judgment of 20 July 

2011 – 10 S 2102/09 – ZUR 2011, 600). An appeal against this judgment is pending 
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(BVerwG 7 C 36.11). The necessity of a "full" review would change our legal system 

restricting access to justice to the protection of individual rights and certain responsi-

bilities of recognized environmental organisations only in a fundamental way. All in 

all, the ECJ’s decisions are of utmost importance for the development of procedural 

as well as substantive law in Germany. 

 

1.6 Does this development in case law conflict with the national rules for the 

transposal of Directive 2011/92/EU of the European Parliament and of the 

Council? 

 

As a consequence of the Trianel-judgment the Law on supplementary provisions 

governing actions in environmental matters under Directive 2003/35/EC (Umwelt-

Rechtsbehelfsgesetz – URG) has to be amended (see question 1.2). 

 

1.7 What is your interpretation of judgment C-240/09 with respect to the Euro-

pean Court of Justice's balanced response regarding the direct effect of Article 

9 (3) of the Aarhus Convention, which sets out the judicial procedures to which 

the public must have access to challenge acts or omissions by private persons 

and public authorities which contravene provisions of national law relating to 

the environment? 

 

In our legal order not all administrative decisions likely to be contrary to national or 

EU environmental law can be challenged either by individuals or by registered envi-

ronmental organisations. Projects covered by Directive 2003/35/EC because an EIA 

can be required do not cause problems. They can be challenged by individuals and 

by registered environmental organisations (see question 1.1 and 1.2). The legal situ-

ation is different if the environment is not affected directly by a project but by any 

conduct like for example hunting. The law provides that registered environmental or-

ganisations can challenge the granting of exemptions from requirements and prohibi-

tions for the protection of Natura-2000-sites which might be necessary for a certain 

conduct (Par. 63 (2) No. 5, par 64 (2) Federal Nature Conservation Act - BNatSchG). 

However, they cannot challenge exemptions from the protection of animal species 

listed in Annex IV of Directive 92/43/EEC such as the brown bear in the 

Lesoochranárske zoskupenie - case. Individuals are not entitled to seek legal protec-
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tion in such cases either; the national nature protection law as well as the Bird- and 

the Habitats-Directive protect the public interests only (see question 1.1).  

 

My personal view is that the European Court of Justice (ECJ) would probably not ac-

cept this legal situation as compatible with Article 9 (3) of the Aarhus Convention. 

However, the ECJ held that Article 9 (3) does not have direct effect because only 

members of the public who meet the "criteria laid down by national law" are entitled 

to exercise the rights provided for in Article 9 (3). The provision needs to be imple-

mented by subsequent measures (C-240/09 paragraph 45). The discretion of the 

member states to lay down these criteria is limited by the intention of Article 9 (3) to 

ensure effective environmental protection (C-240/09 paragraph 46 and C-435/97 – 

World Wildlife Fund - paragraph 36). In my view this objective is contravened if deci-

sions which are likely to have significant effects on the environment – more specifi-

cally: on animal species listed in Annex IV of the Directive 92/43/EEC - can in prac-

tice not be challenged either by individuals or by environmental organisations. The 

ECJ further held  that it is for the national court to ensure effective judicial protection 

in the fields covered by EU environmental law and to interpret its national law in a 

way which to the fullest extent possible is consistent with the objectives laid down in 

Article 9 (3) – (Case C-240/09 paragraph 50). However, I do not see how a con-

sistent interpretation of our national law should be possible. The wording and the in-

tention of the provisions regulating access to justice are clear. The law does not in-

tend to allow actions brought by environmental organisations against any decision 

which is likely to have significant effects on the environment. The court may not inter-

pret its national law contra legem. Therefore in my view, it is to the legislature to 

transpose Article 9 (3) of the Aarhus Convention in the light of the case law of the 

ECJ.  

 

Second issue: How courts deal with the particularities of environmental pro-

ceedings 

 

a. Organisation of the court given the technicality of proceedings 
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2.1 Are environmental proceedings handled by general benches or specialised 

benches? Are there courts specialising in this area of law or in a branch there-

of? 

 

The vast majority of cases concerning environmental law will be judged by adminis-

trative courts. There are no courts specialised on environmental matters. However, it 

is possible that environmental law questions have to be discussed as preliminary 

questions in any of the other courts.  

 

General rules regulating the assignment of proceedings to the benches do not exist; 

every court has its own assignment rules set up by the court’s steering commission. 

But in practise all administrative courts assign environmental proceedings to special-

ised benches.  

 

There are multiple procedural rules stating a first-instance-competence for either the 

Higher Administrative Courts or even the Federal Administrative Court in cases typi-

cally related to environmental law problems: The Higher Administrative Courts rule in 

first instance on most disputes concerning the Atomic Energy Act, the construction of 

power stations, container terminals etc. Equally, they have to judge on by-laws is-

sued under the Federal Building Act (e.g. land use planning, urban development 

planning). The Federal Administrative Court is, as a first- and last instance-court, 

competent to judge on important infrastructural projects such as the construction and 

operation of federal highways, railways, waterways and airports.  

 

The first-instance competences have been assigned to the Higher Administrative 

Courts and to the Federal Administrative Court in order to strengthen the efficiency of 

legal protection by shortening the length – and costs – of judicial procedure, the cas-

es typically being of extreme economic and infrastructural importance. For the Fed-

eral Administrative Court this leads, however, to the necessity to establish facts in the 

most complicated field of environmental problems which implies lengthy oral hearings 

and weighing evidence in a way not customary for a court initially designed to review 

appeals centered on points of law. But at least ordinary administrative courts of first 

instance do not have to handle these time consuming and complex proceedings. 
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2.2 Are judges offered training in environmental proceedings and scientific as-

pects of environmental law during their initial training or as part of their con-

tinuing professional training? 

 

All lawyers run through an obligatory general training in different professional func-

tions after having finished their studies at the university. A special training in envi-

ronmental proceedings is – usually – not included. After being appointed as judge or 

after being assigned to a bench specialised on environmental proceedings the judge 

is not obliged to undergo a special training . The senior judges will share their experi-

ence with the new colleague. However, the National Academy for Judges, located  in 

Trier and Wustrau, offers professional training for nearly all needs of judges including 

seminars on the particularities of environmental proceedings.  

 

b. How the court deals with the complexity of the events in question 

 

2.3 Is it possible to request an independent expert report and if so, is this ap-

proach used frequently? How does the court evaluate the quality of technical 

reports submitted to it? Do experts who are not judges take part in the deliber-

ations of benches ruling on environmental matters? 

 

The courts establishing the facts of a case can request an independent expert report. 

They sometimes take that opportunity, but not regularly. The project developer has to 

provide expert reports when he applies for the approval of his plan or for the consent 

to his project. Sometimes the administrative authority provides additional expert opin-

ions. Plaintiffs who contest the quality of these reports usually present their own ex-

perts. After having heard and interviewed the experts of both sides in the oral hearing 

the court usually is able to evaluate the quality of their reports. After the hearing it 

often does not discern any need for further expert opinions.  

 

The law does not allow experts to take part in the deliberations of the bench. It does 

not regard experts as neutral. Therefore the court may not hear an expert without 

asking the parties for their opinion to his statement. 
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2.4 What resources, other than expert reports, can the court use to obtain clari-

fication about the factual and technical issues of an environmental dispute? 

Are these resources used often? 

 

Expert reports are the main resource for assessing and evaluating technical facts. In 

addition the court can require the experts to appear in the oral hearing. If there is 

need for clarification it will usually take that option. In the oral hearing it will identify 

the questions which it deems unclear. The parties, assisted by their experts, will have 

the opportunity to ask questions and to apply for further evidence.  

 

For general information about technical issues the court can use all sources which 

are accessible to the public. Information concerning the specific case can only be 

used after the parties have been asked for their opinion. Furthermore, it is possible – 

and not unusual – that a member of the court establishes the facts of the case by 

inspecting the site of the project in question. Again, this includes the parties’ right to 

take part in the inspection and all inquiries in loco. 

 

c. How the court deals with the urgency of preceedings 

 

2.5 If, generally speaking, your national law provides that lodging a judicial ap-

peal does not have suspensive effect, can this be different for disputes on en-

vironmental matters? 

 

Par. 80 of the Code of Administrative Court Procedure states that in general the ob-

jection (preliminary administrative procedure) as well as the legal action have sus-

pensive effect. This can be overruled, however, by statute which is normally the case 

for matters concerning environmental issues. Seeking legal protection against poten-

tially harmful projects in the field of environmental issues will therefore not inhibit 

construction works to realise the project.  

 

2.6 How important are proceedings for interim relief in environmental proceed-

ings? Does the court often suspend judgment in environmental matters? What 

conditions facilitate/hinder the use of proceedings for interim relief? 
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Third parties often seek interim relief against projects with environmental impact. De-

liberating whether to grant interim relief or not the court considers the consequences 

of the interim decision as to all public and private interests affected. It usually does 

not inhibit construction works if the plaintiffs' rights can be safeguarded by additional 

protection measures (e.g. noise protection walls and windows, operation restrictions) 

which do not question the project as such. Otherwise it will balance the interests in 

the specific case and decide case by case. In the past the FAC has repeatedly inhib-

ited the beginning of construction works on important infrastructure projects such as 

the extension of the central Berlin airport (judgment 19 May 2005 – BVerwG 4 VR 

1001.04) or recently – at the request of an environmental organisation - the excava-

tion of the Elbe (judgment of 17 October 2012 – BVerwG 7 VR 7.12).  

 

Closing argument: How do European Union law and national law complement 

one another? 

 

In some cases, does national law allow shortcomings or inadequacies in Euro-

pean Union law to be overcome with regard to the issues mentioned above? 

Conversely, does European Union law provide the national court with instru-

ments enabling it to better handle proceedings relating to the environment? 

 

The EU environmental law is usually transposed into national law on a 1 : 1 basis. 

The German legislature hardly lays down stricter rules to protect the environment 

than the EU law does. Therefore it is difficult to see what shortcomings or inadequa-

cies in EU law should be overcome by our national law. 

 

Due to EU law, in particular the EIA- and the Habitats-Directive, the assessment of 

facts relating to the status of the environment and the impact of the project on the 

environment has improved significantly. In my view this is a great success of EU en-

vironmental law. However, the number of facts which can be and in practice are con-

tested by individuals or environmental organisations has increased too. In our court, 

the files for great infrastructure projects do not only fill shelves but rooms. The admin-

istrative courts will not be able to pass judgments in due time if national and EU law 

does not accept limited prerogatives for the administration in assessing and evaluat-

ing the facts.  


