
 1 

 
QUESTIONNAIRE 

 
CITIZENS' ACCESS TO JUSTICE AND JUDICIAL BODIES 

IN ENVIRONMENTAL MATTERS  

NATIONAL PARTICULARITIES AND INFLUENCES OF EUROPEAN UNION LAW 

 

 
 

From the adoption of the first legislative measures in the early 1970s to the 
recognition of a conferred power, the European Union has gradually asserted itself 
as a major contributor to the development of environmental law. The European 
Union's policy on the environment is currently defined in Article 191 TFEU in terms 
of the objectives it pursues: preserving, protecting and improving the quality of the 

environment; protecting human health; prudent and rational utilisation of public 
resources; and promoting measures at international level to deal with regional or 
worldwide environmental problems, and in particular combating climate change.  
 
National courts, and especially administrative courts, are responsible for 

implementation and guaranteeing its effectiveness within the framework of their 
powers. This questionnaire aims to examine this role. To this end, general questions 
will first be asked to gain an overall idea of the place of environmental proceedings 
in the work of the administrative courts. The questionnaire then looks at two key 
aspects in greater depth. The first of these is issues relating to access to justice, 

with regard to the particularities of the national courts and the degree to which 
these issues have been influenced by recent advances in EU environmental law. The 
second aspect relates to the resources available to both the national courts and the 

judges sitting on them to deal with proceedings in this domain, which are highly 
technical and, given the particularities and the irreversible nature of some types of 

damage, sometimes require emergency measures to be taken.    
 
As your answer the questions below, please try (even where this is not requested) to 
mention, as much as possible, cases where European Union law influenced the 
national solutions that were adopted. 

 
 
Introductory question: what is the place of environmental proceedings in the 
work of the administrative courts? 

 
 

1.1. What proportion of the administrative court's overall work is accounted for 
by European environmental proceedings, within the scope of the European 
Union's environmental policy as defined in Article 191 TFEU? Does this figure 

include other types of proceedings, such as those relating to spatial planning 
and land use? 
 
The first issue which must be made clear with reference to this question is that 
in Malta as yet we do not have an Administrative Court, even though draft 

legislation pertinent inter alia to the establishment of an Administrative Court 
is currently pending before Parliament, but by virtue of the Administrative 
Justice Act, Chapter 490 of the Laws of Malta, an Administrative Review 
Tribunal has been set up for the purpose of reviewing administrative acts 
referred to it in accordance with this Act or any other law, and for the purpose of 
exercising any other jurisdiction conferred on the Administrative Review Tribunal 
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by or under this or any other law, whether before or after the coming into force of 
this Act.  

 

In spite of the setting up the Administrative Review Tribunal, environmental 
proceedings do not fall under the competence of the said Tribunal but fall 

under the competence of the Environment and Planning Review Tribunal set 
up under the Environment and Development Planning Act, Chapter 504 of the 
Laws of Malta. The Administrative Tribunal is competent to deal with appeals 

submitted by a person who feels aggrieved by a decision or directive of the 
Malta Resources Authority, whose functions are primarily directed towards the 
protection and sustainability of water, energy and mineral resources. 
 

The First Hall Civil Court is in terms of Section 469A of Chapter 12 of the Laws 
of Malta competent to deal with proceedings for judicial review of 
administrative actions but subsection 4 of the said section of the Law provides 
that the provisions of this article shall not apply where the mode of contestation 
or of obtaining redress, with respect to any particular administrative act before a 
court or tribunal is provided for in any other law. This effectively means that 
environmental issues are unlikely to be raised before the First Hall Civil Court 
in terms of Section 469A of Chapter 12 of the Laws of Malta since redress can 

be obtained before Environment and Planning Review Tribunal and the 
Administrative Review Tribunal as explained above. 
 
1.2. From a qualitative point of view, how would you rate proceedings of this 
type with regard to the difficulty of the cases, their technicality, the quality of 

the parties' presentation of arguments and the timeframe for passing judgment 
on the cases? 

 
Since these proceedings do not fall under the competence of the Administrative 
Tribunal I cannot answer this question. 

 
 
First Issue: Access to justice in environmental matters 

 
 

1.1. What are the admissibility conditions for actions on environmental 
matters (e.g. requirement to demonstrate that a subjective interest or right has 
been infringed upon, actio popularis)? Do these differ from the general 
admissibility conditions and if so, why?  

 
The admissibility condition for proceedings initiated by a natural person before 
the Environment and Planning Review Tribunal essentially is the existence of 
an own interest in the matter brought before the Tribunal. Naturally, when it 

is the person directly against whom a particular action by the Malta 
Environment and Planning Authority is addressed who initiates proceedings 
before the Tribunal, the issue of infringement of subjective rights arises too. 
 

In terms of Section 41 of the Environment and Planning Development Act, 

Chapter 504 of the Laws of Malta, proceedings, including appeals from 
decisions by the Malta Environment and Planning Authority, can be initiated 
before the Environment and Planning Review Tribunal: 
 

• By an applicant or any person who feels aggrieved by a notice issued 
under the provisions of Part VI of the Act – which refers to the powers of 
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the Malta Environment and Planning Authority and enforcement of 
control – on any decision of the Malta Environment and Planning 
Authority on any matter of development control, including the 

enforcement of such control, or appeals made by any person on any 
decision of the Authority relating to environment protection, including 

environment assessments, access to environmental information and the 
prevention and remedying of environmental damage;  

• By any interested third party from a decision of the Authority on any 

matter of development control, provided that such an appeal may only 
be made by an interested third party who had submitted written 
comments in terms of Section 68(4) of the Environment and Planning 
Development Act – representations concerning a development 

application – when the application to carry out the development is 
published. No appeal shall however lie by an interested third party from 
any development control decision concerning a development which is 
specifically authorised in a development plan. 

 
However in terms of Article 12 of the Second Schedule of Chapter 504 of the 
Laws of Malta which refers to the Proceedings before the Environment and 
Planning and Review Tribunal and appeals there from, a person other than the 

applicant, need not prove that he has an interest in that appeal in terms of the 
doctrine of juridical interest which doctrine shall not apply to such 
proceedings, but he shall submit reasoned grounds based on environmental 
and, or planning considerations to justify his appeal.  
 

In so far as concerns appeals before the Administrative Review Tribunal from 
decisions or directives of the Malta Resources Authority in terms of Section 34 

of the Malta Resources Authority Act, Chapter 423 of the Laws of Malta, the 
admissibility condition is based on a direct interest of the appellant in 

impugning the decision or directive appealed from. In fact Section 34(6) of 
Chapter 423 of the Laws of Malta provides that: the right of appeal to the 
Administrative Review Tribunal shall be competent to any person aggrieved by 
the decision: Provided that in any case, any person making an appeal to the 
Administrative Review Tribunal shall also require a direct interest in impugning 
a decision or directive appealed from. 
 
In general terms admissibility conditions with regard to proceedings having an 

environmental subject matter do not differ from general admissibility 
conditions for ordinary actions since under Maltese Law proceedings can be 
instituted both by the person having a direct interest in the matter at issue as 
well as by a third party having an interest in the matter at issue. Persons who 

have an interest in the matter at issue and the ultimate outcome of the 
proceedings could also request to be joined in the proceedings pending before 
the Court between other parties, a joinder which could possibly take effect also 
in proceedings having an environmental subject-matter if the person asking to 

be joined in the proceedings proves that he does have an interest in the 
outcome of those proceedings. 

 

1.2. Do NGOs, and especially environmental protection associations, have 
priority access to the administrative courts, or do they have to meet the same 

conditions? Is it possible to presume locus standi? 
 
Under Maltese Legislation NGOs, including environmental protection 
associations, are not given priority access to the Environment and Planning 
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Review Tribunal or the Administrative Tribunal with regard to proceedings of 
judicial review of an administrative action but they have to meet the same 
conditions as any other person.  
 

There are provisions under the Environment and Development Planning Act 

which allow for locus standi to be presumed. It must first be pointed out that 
the proviso to Section 41(1)(a) of the said Act provides that for the purposes of 

said provision the Malta Environment and Planning Authority shall not be 
construed as "any person". 
 
In so far as concerns the right of any interested third party to lodge an appeal 
before the Environment and Planning Review Tribunal from a decision of the 

Authority on any matter of development control in terms of Section 41(1)(c) of 
the Environment and Development Planning Act, subparagraph (iii) of the said 
provision of the law states that a local council in whose locality the 
development is intended to be carried out shall always be deemed for all 

intents and purposes of law to be an interested third party provided that it 
made written submissions concerning the development application in terms of 
Section 68(4) of the Act and it is acting in the interests of its locality. 
Subparagraph (iv) of Section 41(1)(c) of the Environment and Development 

Planning Act further provides that the Government or any department, agency, 
authority or other body corporate wholly owned by the Government shall 
always be deemed for all intents and purposes of law to be an interested third 
party. However, in this case too the Malta Environment and Planning 

Authority shall not be construed as an interested third party. 
 

In so far as concerns appeals lodged from decisions or directives of the Malta 

Resources Authority in terms of Section 34 of the Malta Resources Authority 
Act, Chapter 423 of the Laws of Malta, the law does not provide for any 

particular admissibility criteria for proceedings initiated by natural persons, 
not even if they are non-governmental organizations or public persons having 
competence in the environmental field, and neither does it provide for any 
presumptions regarding the existence of interest for filing legal actions. 
 

1.3. More generally, does the process for bringing an action on environmental 
matters differ from ordinary law (e.g. timeframe, requirement to lodge an 
administrative appeal beforehand)? 
 
The main difference between the process for bringing an action on 

environmental matters and ‘ordinary actions’ is the time-frame within which 
the former are to be brought before the Environment and Planning Review 
Tribunal and the Administrative Review Tribunal, as the case may be. 
 
An appeal must be brought before the Environmental and Planning Review 

Tribunal within thirty days (as opposed for example to longer periods of 
prescription set out in Section 2156 of Chapter 16 of the Laws of Malta for 
various civil actions depending on their subject-matter) from date of 
notification of the decision or order by the Malta Environment and Planning 

Authority.  

 
Proceedings against the Malta Resources Authority are to be instituted before 
the Administrative Review Tribunal within twenty days from the date on which 
the decision or directive by the Authority has been notified in writing to the 
appellant or published in the Government Gazette, whichever is the earlier, as 
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the case may be, and therefore for the same reason stated above the timeframe 
within which such actions are to be instituted differs from the timeframe for 
the institution of actions before the ordinary courts. 
 

1.4. Are there any alternative means of dispute settlement that are specific to 

environmental proceedings?  
 
The Environment and Development Planning Act provides for a mediation 
process between the applicant and the Malta Environment and Planning 

Authority during the discussion stage of the request for the issue of a permit, 
however this process is not mandatory and therefore can take effect only upon 
the request of either the applicant or the Authority and at date of writing of 
this report (28th September 2012), the provision of the Law which provides for 
this process (Section 39) still hasn’t come into force. However, in the case of 

actions against the Malta Resources Authority, the Law does not provide for an 
alternative means of dispute settlement other than appeals before the 
Administrative Review Tribunal.  
 
It is worth noting that any person who feels aggrieved by a decision of the 

Director General (Technical Regulations) given within the context of Regulation 
EC No. 1107/2009 of the European Parliament and of the Council of 21 
October 2009 concerning the placing of plant protection products on the 
market and repealing Council Directives 79/117/EEC and 91/414/EEC, the 

provisions of which are implemented under Maltese Law by means of 
Subsidiary Legislation 430.07, Plant Protection Products (Implementation) 
Regulations, may settle any dispute, controversy or claim arising from such 
decision either by bringing an action before the First Hall Civil Court or by 

commencing arbitration proceedings in accordance with the Malta Arbitration 
Act and the Arbitration Rules of the Malta Arbitration Centre, as may be in 
force from time to time. 
  
1.5. The European Court of Justice made some important decisions about 

access to justice in environmental matters in 2011, especially with its 
Lesoochranárske zoskupenie (C-240/09 of 8 March 2011), Trianel (C-115/09 of 
12 May 2011) and Boxus (C-128/09 of 18 October 2011) judgments. The main 

points settled related to the implications of certain provisions of the Aarhus 
Convention, to which the European Union and its Member States are parties, 
access to justice for non-governmental organisations, particularly 
environmental protection associations, and, more generally, the existence of 
judicial remedy against national acts implementing environmental law. 

 
Do these recent judgments by the European Court of Justice (or any other, 
older judgments) contribute to changing the admissibility of actions from the 
viewpoint of your national case law? More specifically, what is the situation 
regarding the ability of non-governmental organisations to challenge 

administrative decisions likely to be contrary to EU environmental law? 
 
Under the Maltese Legal System any interested person – therefore including 

non-governmental organizations – has a right to intervene in the development 
planning process. In fact the Environment and Development Planning Act 

provides for a development planning process, including an environment impact 
assessment process, where public participation is an intrinsic feature. The 
public in general – and therefore including non-governmental organizations – 
has a right to participate in various stages of the process and has the right to 
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access and obtain copies of relevant reports and as already pointed out above 
third parties have a right to appeal against planning decisions. Furthermore in 
policy making, a legislative requirement makes it mandatory to subject plans 
and policies related to environmental policy to public consultation so that the 

public can submit objections and recommendations prior to the approval of 

such policies by the Malta Environment and Planning Authority. 
 
The fact that the Aarhus Convention, though not directly applicable, can be 
invoked and must be interpreted and duly applied by the national courts is 

most definitely a benefit but under Maltese Legislation environmental cases fall 
under the competence and jurisdiction of a Tribunal and not of a Court of Law 
and thus it is questionable whether the Tribunal is bound or legally competent 
to interpret the provisions of the said Convention should the need arise. In 
view of the fact Section 469A(4) of Chapter 12 of the Laws of Malta excludes 

the competence of the First Hall Civil Court in so far as concerns the judicial 
review of administrative actions where the mode of contestation or of obtaining 
redress, with respect to any particular administrative act before a court or 
tribunal is provided for in any other law, proceedings pertaining to 
environmental issues cannot be instituted before the First Hall Civil Court 

thus not allowing for any interpretation and consequent application of the 
Aarhus Convention – where the need arises – by our national court.  
 
From a reading of the Bill pertaining to the Administrative Code, which 
includes the constitution of an Administrative Court, currently pending before 

the Maltese Parliament, it seems that a provision similar to that provided for 
under Section 469A(4) of Chapter 12 of the Laws of Malta will be retained 
under this new Law and within the context of this new Court, thus still leaving 

this particular situation somewhat unclear.  
 

1.6. Does this development in case law conflict with the national rules for the 
transposal of Directive 2011/92/EU of the European Parliament and of the 
Council?  
 
Since environmental cases do not fall under the competence of the 

Courts/Administrative Review Tribunal I cannot answer this question.  
 

1.7. What is your interpretation of judgment C-240/09 with respect to the 
European Court of Justice's balanced response regarding the direct effect of 

Article 9(3) of the Aarhus Convention, which sets out the judicial procedures to 
which the public must have access to challenge acts or omissions by private 
persons and public authorities which contravene provisions of national law 
relating to the environment? 
 

I believe that the answer given to question 1.5 above pretty much sums up the 
difficulty pertaining to current Maltese Legislation regarding the interpretation 
and possible application of the principle set out in judgment C-240/09. 

 
 

Second issue: How courts deal with the particularities of environmental 
proceedings 
 
 
a. Organisation of the court given the technicality of proceedings 
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2.1. Are environmental proceedings handled by general benches or specialised 
benches? Are there courts specialising in this area of law or in a branch thereof? 
 

As already explained above the Courts of Justice per se do not have jurisdiction in 
the first instance over cases involving environmental issues. The only court which 

actually has competence over such cases is the Court of Appeal in its Inferior 
Jurisdiction since it is the Court which is competent to hear appeals on points of 
law from decisions given by the Environmental and Planning Review Tribunal and 

appeals from decisions given by the Administrative Review Tribunal regarding 
proceedings instituted against the Malta Resources Authority by persons who feel 
aggrieved by decisions or actions of the said Authority. 
 

Under the Maltese system environmental cases fall primarily under the jurisdiction 
of the specialized Tribunal known as the Environmental and Planning Review 
Tribunal and in so far as concerns appeals from decisions of the Malta Resources 
Authority which could involve environmental issues, these fall under the 

jurisdiction of the Administrative Review Tribunal. 
 
2.2. Are judges offered training in environmental proceedings and scientific aspects 
of environmental law during their initial training or as part of their continuing 

professional training? 
 
The Maltese Judiciary as a whole is given regular training on a number of topics 
and issues and yes, the Judiciary is also given training in environmental 
proceedings and scientific aspects even though as explained above environmental 

issues only fall under the jurisdiction of the Courts at appeal level before the Court 
of Appeal in its Inferior Jurisdiction. 

 
 

b. How the court deals with the complexity of the events in question 
 
2.3. Is it possible to request an independent expert report and if so, is this approach 
used frequently? How does the court evaluate the quality of technical reports 

submitted to it? Do experts who are not judges take part in the deliberations of 
benches ruling on environmental matters? 
 
The Administrative Review Tribunal is composed of a Magistrate or Judge and two 

assistants who are persons having expertise within the specific field being dealt 
with by the Tribunal. In fact, the Tribunal is divided into various sections, with 
each section having particular assistants appointed thereon. This therefore means 
that the Administrative Tribunal has the necessary technical expertise and can 
consult when technical issues arise. In terms of Section 35(2) of the Malta 

Resources Authority Act, Chapter 423 of the Laws of Malta, the Administrative 
Tribunal may however appoint experts to advise it on any technical issue that may 
be relevant to its decision. 
 

In so far as concerns the Environment and Planning Review Tribunal, the said 
Tribunal is composed of three members, one being a person versed in the 

environment or development planning, who shall preside, and a lawyer and an 
architect. Here again the Tribunal is already composed of persons having the 

necessary technical expertise to be able to determine issues brought before the 
Tribunal. Chapter 504 of the Laws of Malta does not provide anything in so far as 
concerns the possibility of appointing experts, however since there is no specific 
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prohibition I believe that should the need arise the Tribunal can always opt to 
appoint any expert it might require.  
 

2.4. What resources, other than expert reports, can the court use to obtain 
clarification about the factual and technical issues of an environmental dispute? 

Are these resources used often? 
 
The Tribunals concerned could always require any department or agency of the 

Government to provide it with such information or advice as the Tribunals may 
deem necessary in order to resolve any matter brought before them. Whereas such 
a possibility is enshrined in the Law in so far as concerns the Environment and 
Planning Review Tribunal, Section 41(10) of Chapter 504 of the Laws of Malta, the 

Malta Resources Authority is silent on the matter however since the Administrative 
Review Tribunal can regulate its own procedure it has sufficient powers to order 
that such information/advice be given if and when the need arises. 

 

c. How the court deals with the urgency of proceedings 
 

2.5. If, generally speaking, your national law provides that lodging a judicial appeal 
does not have suspensive effect, can this be different for disputes on environmental 

matters? 
 
Maltese Law provides for the suspension of a decision regarding environmental 
matters – whether the issue is brought before the Environment and Planning 
Review Tribunal or the Administrative Tribunal – but the suspension does not occur 

automatically upon the lodging of the appeal but must be requested by the 
appellant and is granted only of the Tribunal is satisfied that its continuing effect 

would be more prejudicial than its suspension. When a suspension is granted by 
the Environment and Planning Review Tribunal the Law specifically provides that 

such suspension may not be granted for more than three months from the date of 
the first hearing of the appeal and shall ipso jure cease to have effect once the said 
three months elapse. 

 
2.6. How important are proceedings for interim relief in environmental proceedings? 
Does the court often suspend judgment in environmental matters? What conditions 
facilitate/hinder the use of proceedings for interim relief? 
 

In my opinion proceedings for interim relief in environmental proceedings are 
important particularly due to the sensitive nature of the merits of such proceedings.  
So far the Administrative Review Tribunal hasn’t had the opportunity to hear any 
appeals against the Malta Resources Authority which entail environmental issues 

and therefore hasn’t suspended any decisions pertaining to environmental matters. 
However in other kinds of appeals , for example against the Malta Communications 
Authority, appellants request the suspension of decisions given by the Authority 
and the Tribunal has had the opportunity to uphold certain requests after having 

heard submissions by the parties. 
 
In so far as concerns the Environment and Planning Review Tribunal I cannot reply 

to the question since this Tribunal does not fall within the ambit of the 

Administrative Review Tribunal.  
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Closing argument: how do European Union law and national law complement 
one another?  
 

In some cases, does national law allow shortcomings or inadequacies in European 
Union law to be overcome with regard to the issues mentioned above? Conversely, 

does European Union law provide the national court with instruments enabling it to 
better handle proceedings relating to the environment? 
 

Unfortunately I cannot reply to this question for two simple reasons: (i) the main 
adjudicating body regarding environmental matters is the Environment and 
Planning Review Tribunal which is an independent body and has no link to the 
Administrative Review Tribunal; and (ii) it is only recently that appeals against the 
Malta Resources Authority have fallen under the competence of the Administrative 

Tribunal and so far I haven’t dealt with any cases concerning environmental 
matters. 


