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Introductory question: what is the place of environmental proceedings in the work of 

the administrative courts? 

 

1.1. What proportion of the administrative court’s overall work is accounted for by 

European environmental proceedings, within the scope of the European Union's 

environmental policy as defined in Article 191 TFEU? Does this figure include other 

types of proceedings, such as those relating to spatial planning and land use?  

 

The Dutch Council of State (Raad van State) has an Administrative Jurisdiction Division 

(Afdeling bestuursrechtspraak) and an Advisory Division (Afdeling advisering). The Advisory 

Division provides the government with independent advice on Bills introduced in Parliament 

by the government. The Administrative Jurisdiction Division is the highest general 

administrative court in the Netherlands. It hears applications for review and appeals lodged 

by members of the public or organisations in respect of administrative decisions given by 

municipal, provincial or central government. Disputes may also arise between two public 

authorities. The Administrative Jurisdiction Division is divided into three chambers: 

 the Spatial Planning Chamber 

 the Aliens Chamber 

 the General Chamber.1 

 

                                                 
1
 For example, cases under the Environmental Permitting (General Provisions) Act, the Water Act, the 

Environmental Protection Act, the Nature Conservancy Act 1998 and the Soil Protection Act. 
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For the sake of brevity, the Administrative Jurisdiction Division of the Council of State will 

henceforth be referred to simply as the Council of State.   

 

The jurisdiction of the Council of State covers decisions on matters that come within the 

scope of EU environmental law. We take this term to mean both provisions of national law 

intended to implement EU environmental law and provisions of EU environmental law that 

have direct effect. Aforementioned decisions include not only environmental decisions in the 

narrow sense such as environmental permits but also spatial planning decisions, for example 

decisions on land-use plans and infrastructure routing planning procedures. Although spatial 

planning decisions are often directly assessed for conformity with environmental law, 

sometimes the Council of State, in order to assess the feasibility of a spatial planning 

decision, has to determine by more indirect means whether it will be possible to reach a 

future positive environmental decision for the permitted spatial activities. 

 

In total, 15,320 cases were lodged with the Council of State in 2011. These included both 

proceedings on the merits and requests for interim relief. 2,575 of these cases 

(approximately 17% of the total) related to environmental decisions and spatial planning 

decisions. Judgment was given in 14,514 cases in 2011. Of these judgments, 2,588 

(approximately 18% of the total) involved environmental decisions and spatial planning 

decisions. Basically, all cases involving environmental and spatial planning decisions 

(potentially) come within the scope of EU environmental law. The proportion of these cases 

that actually is accounted for by European environmental proceedings is not determinable, 

because no record is being kept of this. 

 

1.2. From a qualitative point of view, how would you rate proceedings of this type with 

regard to the difficulty of the cases, their technicality, the quality of the parties' 

presentation of arguments and the timeframe for passing judgment on the cases? 

 

The level of difficulty and technicality differs. Some cases, for example those concerning 

small businesses, small-scale plans at local level or enforcement, are little different from 

those in other fields of law. Other cases, which are fewer in number, are more complex, for 

example cases concerning large industrial plants or spatial plans covering a large area. The 

complexity is often more due to the amount of issues at stake and the multiplicity of 

standards that can be invoked by the parties than to any intrinsic technical difficulty of the 

issues. As far as technical issues are concerned, it is important to note that under section 

8:47 of the General Administrative Law Act, the court may appoint an expert to conduct an 

investigation. Section 20.14 of the Environmental Management Act and section 8.5 of the 
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Spatial Planning Act provide for the establishment of an impartial and independent 

Administrative Jurisdiction (Environment and Spatial Planning) Advisory Foundation. Its 

function is to prepare expert reports at the request of administrative courts on the factual 

(including technical) aspects of cases involving review procedures under these Acts. The 

Council of State requests an expert report from the Foundation in about 2.5% of 

environmental and spatial planning cases. The arguments are presented by the parties in 

much the same way as in cases concerning other areas of law.  

 

As regards the timeframe for passing judgment, section 8:66 of the General Administrative 

Law Act provides that unless judgment is given orally, the court must give judgment in writing 

within six weeks of closing the hearing.2 In special circumstances the court may extend this 

time limit for a maximum of six weeks. The total duration of the proceedings before the 

Council of State is also subject to limits. Under section 20.1, subsection 2 of the 

Environmental Management Act and section 8.2, subsection 3 of the Spatial Planning Act, 

the Council of State must decide on applications for judicial review of environmental 

decisions and spatial planning decisions within twelve months of the expiry of the time limit 

for such applications. The Crisis and Recovery Act, which relates, generally speaking, to 

construction projects that have a major impact on employment or the economy, entered into 

force on 31 March 2010. This Act will lapse on 31 December 2013 unless it is extended, 

which seems likely. Under section 1.6, subsection 4 of the Crisis and Recovery Act the 

administrative court must give judgment within six months of the expiry of the time limit for 

review or appeal in the case of decisions that come within the scope of this Act. Owing in 

part to the complexity of the decisions covered by the Crisis and Recovery Act this time limit 

has been found in practice to be too short, and in some cases judgments are therefore not 

given in time. All of the time limits referred to above are of a strictly procedural nature and 

none of them carry a sanction. Nonetheless, an obligation to pay compensation for stress 

and frustration on the basis of article 6 (1) of the European Convention on Human Rights can 

emerge. As a rule, the Council of State considers its judgments within a reasonable time in 

the sense of this article when given within two years. 

 

The Environmental Permitting (General Provisions) Act has applied since 1 October 2009 to 

cases in which an environmental permit is required by law (e.g. an environmental permit or a 

building permit). This Act replaces to a substantial extent the provisions of the Environmental 

Management Act and other legislation. Surprisingly, the Environmental Permitting (General 

Provisions) Act does not contain time limits for giving judgment. But the most important 

                                                 
2
 In this regard we note that after the hearing has taken place the Council of State, before giving judgment, can 

also first order the administrative authority to repair the contested decision. 
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cases covered by it also come under the Crisis and Recovery Act, which – as noted above – 

requires judgment to be given within six months.  

 

First Issue: Access to justice in environmental matters  

 

1.1. What are the admissibility conditions for actions on environmental matters (e.g. 

requirement to demonstrate that a subjective interest or right has been infringed upon, 

actio popularis)? Do these differ from the general admissibility conditions and if so, 

why? 

 

In the Netherlands the right to take legal action on environmental decisions and spatial 

planning decisions (land-use plans and infrastructure routing plans) has been dependent on 

the term ‘interested party’ since 1 July 2005. Interested party means a person whose interest 

is directly affected by a decision.3 The ‘interest’ element should be understood as meaning 

that the person concerned may be exposed to the actual consequences of the decision. 

Therefore, the admissibility conditions in respect of environmental decisions and spatial 

planning decisions no longer differ from those that apply in administrative law proceedings in 

general. Before 1 July 2005, however, a two-stage actio popularis lay against most 

environmental decisions and spatial planning decisions; this meant, in brief, that an action 

could be brought by those who had previously lodged objections to the draft of the decision.4 

The reason given by the legislator for the change in the law on 1 July 2005 was the need to 

reduce unnecessary litigation before the courts and streamline proceedings under 

environmental law.5 As little use was made in practice of the actio popularis by litigants not 

qualifying as interested parties, the practical significance of this change has been limited. 

Under section 1.4 of the Crisis and Recovery Act local and provincial administrative 

authorities have no right to apply to the administrative courts for review of decisions that 

come within the scope of the Act and are not addressed to them.6 In such cases the only 

remedy available to an administrative authority is to apply to the civil courts on the grounds 

that the matter falls within their residual jurisdiction. In practice, however, this has not yet 

occured. 

 

The right to challenge a decision by an administrative authority is not dependent on 

                                                 
3
 Section 1:2, subsection 1 of the General Administrative Law Act (AWB).   

4
 Section 20.6, subsection 2 of the Environmental Management Act (old); sections 54, subsection 2 (d) and 56, 

subsection 2, in conjunction with section 23, subsection 1, and section 27, subsections 1 and 2 of the Spatial 
Planning Act (old). 
5
 Parliamentary Papers II 2003/04, 29 421, no. 3, p.3. 

6
 The House of Representatives has now passed a Bill that will limit this exception to decisions of the central 

government (Parliamentary Papers II 2011-2012, 33 135, no. 2). 
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demonstrating that a subjective right has been infringed. However, a so-called ‘relativity 

requirement’ (relativiteitsvereiste) must be fulfilled in cases in which the Crisis and Recovery 

Act applies. Under section 1.9 of this Act, an administrative court may not reverse a decision 

that comes within the scope of the Act on the ground that it is in conflict with a legal rule or 

general principle of law if this rule or principle manifestly is not intended to protect the 

interests of the party invoking it.7 This requirement therefore concerns not locus standi but 

assessment of an action on its merits. By introducing this requirement the legislator has 

made clear that there must be a connection between the ground for review and the actual 

reason for challenging a decision in law and that the administrative courts may not reverse a 

decision for infringement of a legal rule that is not intended to protect an interest of the 

claimant that is actually in danger of being infringed.8 In all likelihood, the Administrative 

Procedural Law (Amendment) Act will enter into force on 1 January 2013. This Act 

introduces a new section 8:69a of the General Administrative Law Act under which this 

requirement will become permanent and apply to administrative procedural law in its 

entirety.9  

 

1.2. Do NGOs, and especially environmental protection associations, have priority 

access to the administrative courts, or do they have to meet the same conditions? Is it 

possible to presume locus standi? 

 

Legal entities may be interested parties in the same way as other persons, for example if 

their property or assets are adversely affected by a decision. What applies specifically to 

legal entities is that their interests are deemed to include the general and collective interests 

which they particularly represent in accordance with their objects and as evidenced by their 

actual activities.10 On this basis, NGOs, including environmental protection associations, 

have greater access to the courts than natural persons since they can represent general 

interests, including environmental interests, which do not (or do not always) affect natural 

persons individually. The criteria of the organisation's objects and its actual activities can be 

regarded as 'communicating vessels': the more wide-ranging the objects the more exacting 

are the requirements that the nature and scope of the actual activities must meet, and the 

more limited the objects in terms of function or territorial scope the fewer will be the actual 

activities necessary as a basis for admissibility. Moreover, by taking legal action an 

organisation can combine individual interests directly affected by the contested decision, 

                                                 
7
 For examples vide the answer to question 1.5.  

8
 Explanatory Memorandum to the Crisis and Recovery Bill (Parliamentary Papers II 2009/10, 32 127, no. 3, p. 

49). See also the judgment of the Administrative Jurisdiction Division of 19 January 2011 in case no. 
201006426/1/R2, at 2.4.3. 
9
 Parliamentary Papers II, 2009/10, 32 450. 

10
 Section 1:2, subsection 3 of the General Administrative Law Act. 
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thereby providing more effective legal protection than would be the case for individuals who 

take action separately. The combined individual interests represented by the organisation 

can in that case be deemed to include the actual activities. 

 

In principle, a presumption of locus standi is not possible. Locus standi is assessed from 

case to case by reference to the criteria of section 1:2 of the General Administrative Law Act 

and the case law based on it. In practice, foundations and associations that represent 

environmental interests or nature conservation interests have ample opportunity to institute 

proceedings before the administrative courts. In this regard, it can be noted that the 

organisation is free to choose its own objects. The thresholds are low. This is also applies to 

informal associations (i.e. associations not established by notarial deed). 

 

The judgment of the Council of State of 15 February 2012, in case no. 201104809/1/T1/A311, 

shows that the organisation's objects do not have to be very specific, and even when they 

are relatively wide-ranging, the requirements posed upon the actual activities are not 

particularly high. In this case, the organisation's objective was to defend, preserve and 

improve nature, landscape and heritage values, flora and fauna, the quality of the 

environment, including air, soil and water, the health of people and proper spatial planning, 

within the territory as specified in the objects. The Council of State considered these objects 

to be aimed at the representation of public interests as referred to in article 1:2, subsection 3 

of the General Administrative Law Act. The contested environmental decision covered an 

area that was lying within the territory specified in the objects. The Council of State ruled it 

may not be required that the objects should focus on the preservation of specific plants and 

animals, in this case the bitterling, little owl, barn owl and natterjack toad. Such a 

requirement would lead to further restrictions on the acces to court granted to legal entities 

than the legislature, according to the legislative history, has intended. Furthermore, the 

Council of State found that the organisation, besides conducting proceedings, performed 

other actual activities in order to achieve its objects. The organisation gave information 

through a website, booths at fairs and pamphlets, it held lectures and meetings for members 

and non-members, it participated in demonstrations and maintained contacts with the city 

councilors and the press. The Council of State ruled that the actual activities do not have to 

be related to the animal or plant species that are subject of the contested environmental 

decision. Given the above, the Council of State considered the organisation to be an 

interested party. 

In an earlier judgment - of 1 October 2008, in case no. 200801150/1 - the Council of State 

                                                 
11

 Cf. also Administrative Jurisdiction Division 15 February 2012, in case no. 201104545/1/T1/A3. 



 

 7 

 

found the objects of an organisation to be so comprehensive that they were not sufficiently 

distinctive to consider the organisation to be an interested party. The objects – in brief – were 

the pursuit of a sustainable quality of life for all living beings, including both the local, national 

and global environment. As to the actual activities of the organisation, the Council of State 

ruled that the mere conducting of proceedings as a rule can not be regarded as actual 

activities within the meaning of Article 1:2, subsection 3 of the General Administrative Law 

Act. A different interpretation would mean that to gain acces to court it would suffice that the 

organisation usually applies remedies of this kind. This would then mean that the right of 

appeal in fact would be open to everyone (actio popularis). Furthermore, the Council of State 

found that submitting requests for enforcement actions and putting forward views on draft 

decisions can not be considered as actual activities within the meaning of article 1:2, 

subsection 3 of the General Administrative Law Act. The same was true for the collection of 

information for any administrative procedures. 

 

As regards the legal presumptions of article 2 (5) of the Aarhus Convention12 (‘for the 

purposes of this definition,13 non-governmental organizations promoting environmental 

protection and meeting any requirements under national law shall be deemed to have an 

interest’) and article 9 (2) of the Aarhus Convention14 (‘To this end, the interest of any non-

governmental organization meeting the requirements referred to in article 2, paragraph 5, 

shall be deemed sufficient for the purpose of subparagraph (a) above.’), it should be noted 

that they are embodied in section 1:2, subsection 3 of the General Administrative Law Act as 

referred to above, since this provides that ‘their interests are deemed to include the general 

and collective interests which they particularly represent in accordance with their objects and 

as evidenced by their actual activities’.  

 

1.3. More generally, does the process for bringing an action on environmental matters 

differ from ordinary law (e.g. timeframe, requirement to lodge an administrative appeal 

beforehand)?  

 

In principle, there is no specific procedure under administrative law for challenging 

environmental decisions and spatial planning decisions. However, a difference does exist 

within general administrative procedural law between contested decisions prepared in 

accordance with the ‘ordinary’ procedure15 and those prepared in accordance with what is 

                                                 
12

 See also article 1 (2)(e) of Directive 2011/92/EU. 
13

 Namely of ‘the public concerned’.   
14

 See also article 11 (3) of Directive 2011/92/EU. 
15

 Title 4 of the General Administrative Law Act. 
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known as the ‘uniform public preparatory procedure’.16 The latter is intended for decisions 

that may concern large numbers of interested parties (‘public concerned’). Subject to a few 

modifications, this procedure has been declared applicable to the preparation of most 

environmental and spatial planning decisions. If the uniform public preparatory procedure 

applies, a draft decision is first deposited for inspection.17 Public notice of this is given18 and 

any views on the draft can be presented to the administrative authority.19 As a rule, a final 

decision must be given no later than six months after receipt of the application.20 An 

interested party may apply directly to the administrative courts21 for judicial review of a final 

decision within six weeks,22 although no application for review may be made by an interested 

party who has unreasonably failed to present his views on the draft decision.23 If, however, 

the ordinary procedure is applicable (which is not the case with most environmental and 

spatial planning decisions), an initial – but in itself final – decision is given within a 

reasonable period (in any event no more than eight weeks)24 after submission of the 

application. An objection against this decision may be lodged with the administrative 

authority concerned.25 If such an objection is lodged, a decision on it must be given within a 

period of 6-12 weeks.26 Interested parties then have six weeks27 in which to apply to the 

administrative courts28 for judicial review of the decision on the objection, although no 

application for review may be made by an interested party who has himself unreasonably 

failed to lodge an objection.29 

 

1.4. Are there any alternative means of dispute settlement that are specific to 

environmental proceedings? 

 

There are no specific alternative means of dispute settlement for environmental and spatial 

planning decisions. However, the Council of State (and the district court) does have a 

general power to offer mediation, over which it then has a limited degree of control. However, 

little use is made of the possibility of mediation in environmental and spatial planning cases.  

 

                                                 
16

 Part 3.4 of the General Administrative Law Act. 
17

 Section 3:11 of the General Administrative Law Act. 
18

 Section 3:12 of the General Administrative Law Act. 
19

 Section 3:15 of the General Administrative Law Act. 
20

 Section 3:18 of the General Administrative Law Act. 
21

 Section 8:1 in conjunction with section 7:1, subsection 1 (d) of the General Administrative Law Act. 
22

 Section 6:7 of the General Administrative Law Act. 
23

 Section 6:13 of the General Administrative Law Act. 
24

 Section 4:13 of the General Administrative Law Act. 
25

 Section 7:1, subsection 1 of the General Administrative Law Act. 
26

 Section 7:10 of the General Administrative Law Act. The 12-week time limit applies if an advisory committee 
has been established for the decision on the objection.  
27

 Section 6:7 of the General Administrative Law Act. 
28

 Section 8:1 in conjunction with section 7:1, subsection 1 (a) of the General Administrative Law Act. 
29

 Section 6:13 of the General Administrative Law Act. 



 

 9 

 

1.5. The European Court of Justice made some important decisions about access to 

justice in environmental matters in 2011, especially with its Lesoochranárske 

zoskupenie (C-240/09 of 8 March 2011), Trianel (C-115/09 of 12 May 2011) and Boxus 

(C-128/09 of 18 October 2011) judgments. The main points settled related to the 

implications of certain provisions of the Aarhus Convention, to which the European 

Union and its Member States are parties, access to justice for non-governmental 

organisations, particularly environmental protection associations, and, more 

generally, the existence of judicial remedy against national acts implementing 

environmental law.  

Do these recent judgments by the European Court of Justice (or any other, older 

judgments) contribute to changing the admissibility of actions from the viewpoint of 

your national case law? More specifically, what is the situation regarding the ability of 

non-governmental organisations to challenge administrative decisions likely to be 

contrary to EU environmental law?  

 

In judgment C-240/09 the Court of Justice held – in brief – that article 9 (3) of the Aarhus 

Convention did not have direct effect, but that the national conditions on access to court 

should be interpreted to the fullest extent possible in accordance with the objectives of this 

article (i.e. effective environmental protection) and the objective of effective judicial protection 

of the rights conferred by EU law, in order to enable an environmental protection organisation 

to challenge a decision liable to be contrary to EU environmental law. 

 

In judgment C-115/09 the Court of Justice held – in brief – that article 10a of Directive 

85/337/EC, as amended by Directive 2003/35/EC (below: Directive 85/337/EC), precludes 

legislation which does not permit an environmental organisation to rely before the courts, in 

an action contesting a decision authorising a project likely to have significant effects on the 

environment, on the infringement of a rule flowing from EU environment law and intended to 

protect the environment (such as article 6 of Directive 92/43/EEC), on the ground that the 

rule protects only the interests of the general public and not the interests of individuals. 

 

In judgment C-128/09 the Court of Justice held – in brief – that article 9 (2) of the Aarhus 

Convention should be interpreted as meaning that when a project is adopted by a legislative 

act and no review procedure is available, any national court before which an action falling 

within its jurisdiction is brought has the task of reviewing the legislative act to ascertain 

whether it satisfies the conditions laid down in article 1 (5) of Directive 85/337/EEC and, as 

the case may be, drawing the necessary conclusions by disapplying the legislative act. 
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The following observations should be made about the situation in Dutch case law regarding 

the ability of NGOs to challenge administrative decisions likely to be contrary to EU 

environmental law. According to the case law of the Council of State, which is based on 

section 1:2, subsection 3 of the General Administrative Law Act, organisations that represent 

environmental interests in accordance with their objects and as evidenced by their actual 

activities have locus standi before the Council of State provided these interests are directly 

affected by the contested decision. In applying to the Council of State for review they may 

invoke not only provisions of national environmental law but also provisions of national law 

implementing EU environmental law and provisions of EU environmental law that have direct 

effect. In cases in which the ‘relativity requirement’ of section 1.9 of the Crisis and Recovery 

Act applies, there is no reason to suppose that the Council of State will hold that provisions 

of national law implementing EU environmental law or self-executing provisions of EU 

environmental law are manifestly not intended to protect the interests of the environmental 

organisation. Interested parties may not apply to the Council of State for review of an act of 

national legislation adopting a project for compliance with article 1 (5) of Directive 

85/337/EEC, because under the Dutch system acts of national legislation cannot be directly 

challenged in court. As a matter of fact, the legislature only very rarely enacted such a law, 

like the so called ‘Permit Law Westerschelde’.30 However, interested parties may pursue a 

claim before the civil courts alleging a wrongful act by the legislator or by the State.31 If 

national legislation adopting a project or any other national legislation conflicts with EU law, 

the civil courts may direct that the legislation should not be applied. Nonetheless, the Council 

of State may, by way of exception, review all national implementing legislation in the light of 

applicable EU law and, in the event of a conflict, either hold that the legislation is not binding 

or not apply it.32 It is necessary for this purpose for an interested party to seek review of the 

implementing decision and for the Council of State to have jurisdiction to rule on this 

decision.33  

 

As to the question whether these and other judgments of the Court of Justice impose the 

need to modify the case law of the Council of State, we make the following observations. The 

admissibility conditions applied in the case law flowing from the General Administrative Law 

                                                 
30

 Act of 18 June 1997 laying down provisions relating to the execution of dredging and disposal of dredged 

material for the expansion and maintenance of the fairway in the Westerschelde by the Flemish Region; expired 
30 June 2001. 
31

 As far as we can see, in the case of the Permit Law Westerschelde this has not occured. 
32

 For example Administrative Jurisdiction Division 12 November 1998, in case no. E03.95.0087 (Tholen); 

Administrative Jurisdiction Division 27 April 2000, in case no. 199901039/1 (GOB Aachen-Heerlen); 
Administrative Jurisdiction Division 5 March 2008, in case no. 200701761/1 (Magirus); Administrative Jurisdiction 

Division 7 September 2011, in case no. 201003301/1/R2 (Gendt). 
33

 In a case regarding administrative compensation the Council of State found the Permit Law Westerschelde not 
to be in conflict with EU law (Administrative Jurisdiction Division 26 November 2003, in case no. 200300985/1 at 
2.6).  
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Act enable an environmental protection association that is directly affected in the 

environmental interests it represents in accordance with its objects and as evidenced by its 

actual activities to bring proceedings before the Council of State challenging a decision that 

may be in breach of EU law. As we deem this result to be in accordance with judgment C-

240/09, neither article 9 (3) of the Aarhus Convention nor the requirement of effective legal 

protection of EU legal rights as set out in judgment C-240/09 necessitates a broader 

interpretation of these admissibility conditions. 

 

Moreover, unlike the situation in judgment C-115/09, access in the Netherlands is dependent 

on showing not that there has been ‘impairment of a right’ but that there is a ‘sufficient 

interest’ in bringing the action.34 Access for environmental protection associations and also 

for natural persons is not limited to actions for infringement of ‘individual public-law rights’. 

The general Dutch provisions and case law do not deprive an environmental protection 

association of the possibility of claiming, in an action brought before the Council of State 

against a decision to grant a permit for a project, that an environmental protection provision 

resulting from EU law has been infringed. There is no need to adjust the conditions in the 

case law here either. If section 1.9 of the Crisis and Recovery Act is interpreted as expected, 

the requirements specified in the case law of the Court of Justice will also be fulfilled in this 

respect.35 

 

There is also compliance with the case law of the Court of Justice as regards the possibility 

referred to in judgment C-128/09 of testing whether an act of national legislation adopting a 

project is compatible with article 1 (5) of Directive 85/337/EEC and, when the occasion 

arises, holding that the legislation is not applicable. This may be done (directly) by the civil 

courts or, by way of exception, by the administrative courts. 

 

                                                 
34

 As regards these two options from which member states may choose, reference may be made to article 9 (2) of 
the Aarhus Convention and article 11 (1) of Directive 2011/92/EU. 
35

 In his judgment of 9 December 2011 in case no. 201110075/2/R4, the President of the Administrative 
Jurisdiction Division held as follows: ‘In so far as the foundation refers to the judgment of the Court of Justice of 
the European Union of 12 May 2011 in case C-115/09 (www.eur-lex.europa.eu), the President holds that the 
judgment relates to the access of an environmental organisation to the courts and is connected with the 
admissibility rules applicable in Germany, under which admissibility is conditional on the existence of an 
impairment of a right. In the Netherlands admissibility is dependent not on an alleged impairment of a right but on 
the existence of a sufficient interest within the meaning of section 1:2 of the General Administrative Law Act.  
However, the Court of Justice has held in paragraph 37 that article 10a (1) of Directive 85/337 provides that the 
decisions, acts or omissions referred to in that article must be actionable before a court of law through a review 
procedure to challenge their substantive or procedural legality, without in any way limiting the pleas that could be 
put forward in support of such an action.’ However, these proceedings are not suitable for determining what the 
scope of this part of the findings of the Court of Justice should be and what consequences should be attached to 
this […]. Nor is there any need for this since there is no evidence for the time being of grounds on which the 
infrastructure routing decision should be quashed, so that the question of whether a breached written or unwritten 
legal rule or general legal principle is intended to protect the person invoking it is not relevant here.’ 

javascript:nav.loadDivAncre('/cl3/application-context/SOO/index.jsp?gc=WKNL-KL-PNP-SOO-GC-DOCTYPES&sc=WKNL-KL-PNP-SOO-FOLLOWLINK&docId=PUMA%2Fid-af5758ab94588e9ab8a3f700351f2a81')
javascript:nav.loadDivAncre('/cl3/application-context/SOO/index.jsp?gc=WKNL-KL-PNP-SOO-GC-DOCTYPES&sc=WKNL-KL-PNP-SOO-FOLLOWLINK&docId=PUMA%2Fid-685a877aa68546f7f961cd6636361595')
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There is therefore no reason to suppose that these or other judgments of the Court of Justice 

necessitate amendment of the case law of the Council of State.  

 

In a number of cases36 local and provincial administrative authorities have claimed that 

section 1.4 of the Crisis and Recovery Act, which excludes their right to challenge decisions 

not directly addressed to them, is not binding, inter alia because it infringes article 9 (2), (3) 

and (4) of the Aarhus Convention and article 10a of Directive 85/337/EEC. 

 

The Council of State left aside the question of whether article 9 (2) and (4) of the Aarhus 

Convention had direct effect and merely ascertained whether the decision was in conformity 

with article 10a of Directive 85/337/EEC,37 since the substance of these articles is the same. 

The Council of State held that even if the administrative authorities concerned had to be 

treated as ‘members of the public concerned’ as referred to in article 10a of Directive 

85/337/EEC, section 1.4 of the Crisis and Recovery Act would not result in a breach of the 

obligations of article 10a of Directive 85/337/EEC since these administrative authorities could 

bring proceedings before the civil courts. The circumstance that civil proceedings were not 

regarded by the administrative authority concerned as the most favourable possibility did not 

mean that such proceedings could not be regarded as fair, equitable, timely and not 

prohibitively expensive within the meaning of article 10a (4) of Directive 85/337/EEC. The 

Council of State also held that the national procedural rules, including section 1.4 of the 

Crisis and Recovery Act, were not more unfavourable in the case of claims under EU law 

than for similar national proceedings, since they applied irrespective of whether the grounds 

for review derived from national or EU law. Moreover, section 1.4 of the Crisis and Recovery 

Act did not make it impossible or extremely difficult in practice to have access to a review 

procedure as referred to in article 10a of Directive 85/337/EEC as proceedings could be 

brought before the civil courts. The Council of State also held in this connection that it did not 

follow from the principle of effective legal protection under EU law that compliance with the 

obligations resulting from European law had to be supervised by the administrative courts. 

The Council of State referred in this connection by way of analogy to the judgment of the 

Court of Justice of 13 March 2007, C-432/05, Unibet, paragraph 65.38 

 

                                                 
36

 Administrative Jurisdiction Division 29 July 2011, case no. 201011757/14/R1; Administrative Jurisdiction 
Division 7 December 2011, case no. 201107071/1/H1; Administrative Jurisdiction Division 2 May 2012, case no. 
201105967/1/R1. 
37

 Cf. point 57 of judgment C-115/09 about the direct effect of article 10a (3), last two sentences, of Directive 
85/337/EEC. 
38

 The Court of Justice held in this case that ‘the principle of effective judicial protection of an individual’s rights 
under Community law must be interpreted as meaning that it does not require the national legal order of a 
Member State to provide for a free-standing action for an examination of whether national provisions are 
compatible with Article 49 EC, provided that other effective legal remedies, which are no less favourable than 
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As regards the arguments of local and provincial administrative authorities based on article 9 

(3) of the Aarhus Convention, the Council of State referred to the opinion of the Court of 

Justice in judgment C-240/09. Even if the administrative authority can be regarded as ‘the 

public’ as referred to in article 2 (4) of the Aarhus Convention and not as a ‘public authority’ 

as referred to in article 2 (2), opening words and (a) of that Convention and if article 9 (3) of 

that Convention must be regarded as relating to a review procedure of such an 

administrative authority, it cannot be concluded, in the opinion of the Council of State, that 

the objectives of article 9 (3) of the Aarhus Convention are not compatible with the 

application of section 1.4 of the Crisis and Recovery Act within national procedural law. 

Moreover, the Council of State took into account that article 9 (3) of the Aarhus Convention 

explicitly provides that the review procedure may be subject to the criteria laid down in 

national law. In so far as article 9 (4) of the Aarhus Convention should also be taken into 

account here, the Council of State saw no reason, inter alia on the grounds described in 

relation to article 10a of Directive 85/337/EEC, to hold that the civil procedure available to the 

administrative authority is not in accordance with that provision. As regards the effective legal 

protection of rights under EU law the Council of State also referred to what is stated in 

connection with arguments based on article 10a of Directive 85/337/EEC. 

 

In certain cases in which the ‘relativity requirement’ of section 1.9 of the Crisis and Recovery 

Act applies, the question has arisen before the Council of State whether provisions of 

national law, such as provisions of the Nature Conservancy Act 1998, which serve to 

implement nature conservation provisions of EU law (in these cases Directive 92/43/EEC), 

clearly did not extend to the protection of the interests of natural persons.39 The provisions of 

the Nature Conservancy Act 1998 serve the general interest in that they are intended to 

protect nature and the landscape. In its judgment of 13 July 2011 the Council of State 

ascertained that the interests of the natural persons concerned in maintaining the quality of 

their living environment were sufficiently interwoven with the general interest. In other 

situations, however, natural persons could not claim the protection of these rules even 

though they had locus standi as interested parties. In the case judged at 27 June 2012 the 

natural persons lived at such a distance from the area concerned that their interest in 

maintaining the quality of their living environment was not so closely meshed with the general 

interest, which the provisions were intended to protect, that the provisions could be deemed 

to extend to the protection of their interests. Nor, according to the Council of State in its 

                                                                                                                                                      
those governing similar domestic actions, make it possible for such a question of compatibility to be determined 
as a preliminary issue, which is a matter for the national court to establish.’ 
39

 Administrative Jurisdiction Division 12 July 2011, in case no. 201008514/1/M3, at 2.7.9; Administrative 
Jurisdiction Division 4 January 2012, in cases nos. 201104518/1/R4 and 201111577/1/R4, at 2.69.3; 
Administrative Jurisdiction Division 27 June 2012, in case no. 201111729/1/R2, at 2.4.3. 
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judgment of 4 January 2012, did the provisions of the Nature Conservancy Act 1998 extend 

to the protection of the interests of a lessee of office premises situated close to a motorway 

intersection at a distance of more than three kilometres from a Natura 2000 protection area.  

 

The judgment of the Court of Justice in judgment C-115/09 did not apply to this directly since 

it was about the position of environmental organisations, not natural persons. However, the 

Court of Justice did hold in paragraph 37 of judgment C-115/09 ‘that the first paragraph of 

article 10a of Directive 85/337/EEC40 provides that the decisions, acts or omissions referred 

to in that article must be actionable before a court of law through a review procedure “to 

challenge their substantive or procedural legality”, without in any way limiting the pleas that 

could be put forward in support of such an action.’ We take this to mean that in the opinion of 

the Court of Justice article 10a of Directive 85/337/EEC does not contain a ‘relativity 

requirement’, although it does not prevent the application in the above manner of a ‘relativity 

requirement’ in respect of natural persons. In this connection, we would point out that 

according to paragraph 45 of judgment C-115/09 ‘the national legislature is entitled to confine 

to individual public-law rights the rights whose infringement may be relied on by an individual 

in legal proceedings contesting one of the decisions […] referred to in Article 10a of Directive 

85/337’. In our opinion, this applies a fortiori to a ‘relativity requirement’ of the kind that 

applies in the Netherlands under the Crisis and Recovery Act, which concerns not locus 

standi but the assessment of an action on its merits. 

 

1.6. Does this development in case law conflict with the national rules for the 

transposal of Directive 2011/92/EU of the European Parliament and of the Council? 

 

As noted above, the case law of the Council of State does not need to be modified as a 

consequence of these judgments of the Court of Justice. The case law of the Council of 

State was and is in keeping with the national legislation intended in part to implement 

Directive 2011/92/EU. Nor does this legislation require amendment. 

 

1.7. What is your interpretation of judgment C-240/09 with respect to the European 

Court of Justice's balanced response regarding the direct effect of Article 9 (3) of the 

Aarhus Convention, which sets out the judicial procedures to which the public must 

have access to challenge acts or omissions by private persons and public authorities 

which contravene provisions of national law relating to the environment? 

 

                                                 
40

 Now article 11 (1) of Directive 2011/92/EU. 
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The Court of Justice holds first that article 9 (3) of the Aarhus Convention does not have 

direct effect. According to paragraph 45 of the judgment, this is because that provision is 

subject to the adoption of a subsequent measure, as the article refers to ‘the criteria, if any, 

laid down by national law’. On the other hand, the Court of Justice notes that the national 

courts must interpret the conditions for access to review procedures to the fullest extent 

possible, in accordance with the objectives laid down in article 9 (3) and the objective of 

effective judicial protection of the rights conferred by EU law. It can be inferred from 

paragraph 46 that the intention of article 9 (3) is to ensure effective environmental protection. 

According to paragraphs 47 et seq., the requirements of effective judicial protection refer to 

the doctrine developed in the case law of the Court of Justice under which, in the absence of 

EU rules, it is for the domestic legal system of the member state to lay down the procedural 

rules governing actions for safeguarding rights which individuals derive from EU law, subject 

to the proviso that the rules fulfil the principles of equivalence and effectiveness.41 As article 

9 (3) of the Aarhus Convention is basically intended to guarantee effective environmental 

protection by means of effective judicial protection, the access requirements ultimately seem 

to be determined above all by the principles of equivalence and effectiveness under EU law. 

 

Although article 9 (3) of the Aarhus Convention seemingly refers only to procedures to 

challenge acts or omissions which contravene provisions of national law relating to the 

environment, and refers – in respect of the access to be guaranteed – to the criteria laid 

down in national law and does not have direct effect, the Court of Justice has thus made 

clear that since these procedures can relate in part to claims under EU law they must insofar 

meet certain important preconditions under EU law in the form of the principles of 

equivalence and effectiveness. Precisely how broad the resulting access conditions should 

be, cannot be inferred from this.  

 

Second issue: How courts deal with the particularities of environmental proceedings  

 

a. Organisation of the court given the technicality of proceedings  

 

2.1. Are environmental proceedings handled by general benches or specialised 

benches? Are there courts specialising in this area of law or in a branch thereof? 

 

Since 1 October 2010 disputes about environmental decisions, for example decisions on 

environmental permits, have been heard at first instance by the District Courts and on appeal 

                                                 
41

 Cf. judgments of the Court of Justice of 16 December 1976, Case 33/76, Rewe-Zentralfinanz and Rewe-

Zentral, paragraph 5, and Case 45/76, Comet, paragraph 13. 
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by the Council of State. Cases of this kind are heard in the Council of State by a specialised 

unit of the General Chamber. Disputes about spatial planning decisions, for example 

decisions on land use plans or infrastructure routes, are heard by the Spatial Planning 

Chamber of the Council of State as court of first and last instance. 

 

2.2. Are judges offered training in environmental proceedings and scientific aspects of 

environmental law during their initial training or as part of their continuing 

professional training?  

 

The State Councillors and their legal support staff acquire their technical knowledge mainly 

through hearing cases. Occasionally, lectures are also delivered by experts on the possible 

technical aspects of environmental protection cases. There also exists a Training and Study 

Centre for the Judiciairy (Studiecentrum Rechtspleging; SSR) that not only offers courses in 

the field of environmental law but also training on the use of expert reports. 

 

b. How the court deals with the complexity of the events in question  

 

2.3. Is it possible to request an independent expert report and if so, is this approach 

used frequently? How does the court evaluate the quality of technical reports 

submitted to it? Do experts who are not judges take part in the deliberations of 

benches ruling on environmental matters?  

 

The Administrative Jurisdiction (Environment and Spatial Planning) Advisory Foundation 

(StAB) is an impartial expert organisation which, on request, advises the Council of State and 

other judges on disputes concerning the physical environment. StAB’s impartial and 

independent position is laid down in the Spatial Planning Act and the Environmental 

Permitting (General Provisions) Act. Its advisers are trained as engineers, technicians, 

chemists, biologists, etc. They carry out investigations and prepare reports. These 

investigations consist of file research, site inspections and talks with all parties to the dispute. 

Finally, StAB presents its findings in the form of an expert report to the Council of State, 

which then gives the parties concerned the opportunity to respond to the report before the 

case is heard in court.   

 

Whether StAB is requested for its opinion is decided as part of an initial case assessment 

after completion of the procedural formalities. The decision is taken by one of the deputy 

presiding judges after consultation with the legal support staff. The parties are notified of any 

decision to have an expert report drawn up by StAB and of the wording of the request. The 
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Council of State usually does the request ex officio. Parties can also ask for this, although 

the Council of State is not obliged to follow this. Some 60 expert reports were requested and 

submitted in respect of environmental and spatial planning decisions in 2011.  

 

As noted above, StAB does not carry out completely new technical investigations itself. 

Instead, it provides the Council of State with an overview of the facts of the case, including 

information about the technical reports. When ruling on a dispute the Council of State is not 

bound by an expert report, which merely serves as guidance. The Council of State should 

deliver its own independent assessment of the facts.   

 

Only State Councillors take part in the deliberations on administrative disputes heard by the 

Council. Non-judges are not involved in hearing and deciding a case.  

 

2.4. What resources, other than expert reports, can the court use to obtain clarification 

about the factual and technical issues of an environmental dispute? Are these 

resources used often?  

 

The Council of State does not use resources other than StAB to obtain clarification about the 

technical issues in a case. To determine the facts, the Council of State may decide to carry 

out a site inspection.42 However, little use is made of this option as a clear picture of the local 

circumstances can usually be obtained from the evidence on file and from the use of aids 

such as Google Maps.  

 

c. How the court deals with the urgency of proceedings  

 

2.5. If, generally speaking, your national law provides that lodging a judicial appeal 

does not have suspensive effect, can this be different for disputes on environmental 

matters?  

 

Applications to the administrative courts for judicial review or appeal do not have suspensive 

effect, either generally or in the particular case of environmental decisions or spatial planning 

decisions. However, decisions prepared in accordance with the ‘normal’ procedure take 

effect on the day after their publication whereas those prepared in accordance with the 

‘uniform public preparatory procedure’, which is mandatory in the case of most environmental 

decisions and spatial planning decisions, take effect only on the day after the time limit for 
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 Sections 8.50 and 8.51 of the General Administrative Law Act. 
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review or appeal passes.43 In addition, where a request for interim relief is lodged in the case 

of decisions prepared in accordance with the uniform public preparatory procedure, the 

decisions do not take effect until after the judge has ruled on the request for interim relief.44 

To this extent, therefore, a request for interim relief has suspensive effect. 

 

2.6. How important are proceedings for interim relief in environmental proceedings? 

Does the court often suspend judgment in environmental matters? What conditions 

facilitate/hinder the use of proceedings for interim relief?  

 

Between 2009 and 2012, requests for interim relief were lodged in an average of 27% of 

cases about environmental decisions (calculated on the basis of outflow), of which 11% were 

granted on average. The corresponding figures for spatial planning decisions were 42% and 

16% respectively on average in the same period.      

 

For the answer to the last part of this question, see 2.5 above. 

 

Closing argument: how do European Union law and national law complement one 

another? 

 

In some cases, does national law allow shortcomings or inadequacies in European 

Union law to be overcome with regard to the issues mentioned above? Conversely, 

does European Union law provide the national court with instruments enabling it to 

better handle proceedings relating to the environment? 

 

Under national law, sections 3:2 and 3:46 of the General Administrative Law Act lay down 

rules on the general duty of exercising due care in giving decisions and on the provision of 

sound reasons for decisions. Sometimes the application of these rules may lead the court to 

reverse decisions in cases where it is uncertain whether EU law has direct effect or the 

decision is in breach of EU law.45 

 

The doctrines of the precedence and direct effect of EU law and the requirement of 

interpretation in conformity with directives enable the national courts to decide against 

applying provisions of national law that conflict with EU law, to give individuals the 
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 Section 6.1, subsection 2, opening words and (b) of the Environmental Permitting (General Provisions) Act. 
44

 Section 6.1, subsection 3 of the Environmental Permitting (General Provisions). 
45

 For example, the Administrative Jurisdiction Division 26 March 2008, in case no. 200701860/1 
(Brunssumerheide); Administrative Jurisdiction Division 4 May 2011, in cases no. 200901310/1/R2 and 
200901311/1/R2 (Westvoorne); Administrative Jurisdiction Division 16 March 2011, in case no. 200902380/1/R2 
(Noordzeekust). 
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opportunity to enforce rights they derive under EU law and to interpret national law as far as 

possible in conformity with EU law. Naturally, there is also the preliminary ruling procedure 

that makes it possible to obtain clarification about the interpretation or validity of EU law. For 

the sake of interpretation of EU law, the Council of State sometimes makes use of EU soft 

law, like Guidance Documents issued by the European Commission. 

 

 


