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QUESTIONNAIRE 

 

CITIZENS' ACCESS TO JUSTICE AND JUDICIAL BODIES 

IN ENVIRONMENTAL MATTERS  

NATIONAL PARTICULARITIES AND INFLUENCES OF EUROPEAN UNION LAW 

 

 

 

From the adoption of the first legislative measures in the early 1970s to the recognition of a 

conferred power, the European Union has gradually asserted itself as a major contributor to 

the development of environmental law. The European Union's policy on the environment is 

currently defined in Article 191 TFEU in terms of the objectives it pursues: preserving, 

protecting and improving the quality of the environment; protecting human health; prudent 

and rational utilisation of public resources; and promoting measures at international level to 

deal with regional or worldwide environmental problems, and in particular combating climate 

change.  

 

National courts, and especially administrative courts, are responsible for implementation and 

guaranteeing its effectiveness within the framework of their powers. This questionnaire aims 

to examine this role. To this end, general questions will first be asked to gain an overall idea 

of the place of environmental proceedings in the work of the administrative courts. The 

questionnaire then looks at two key aspects in greater depth. The first of these is issues 

relating to access to justice, with regard to the particularities of the national courts and the 

degree to which these issues have been influenced by recent advances in EU environmental 

law. The second aspect relates to the resources available to both the national courts and the 

judges sitting on them to deal with proceedings in this domain, which are highly technical 

and, given the particularities and the irreversible nature of some types of damage, sometimes 

require emergency measures to be taken.    

 

As your answer the questions below, please try (even where this is not requested) to mention, 

as much as possible, cases where European Union law influenced the national solutions that 

were adopted. 

 

 

Introductory question: what is the place of environmental proceedings in the work of 

the administrative courts? 

 

 

1.1. What proportion of the administrative court's overall work is accounted for by European 

environmental proceedings, within the scope of the European Union's environmental policy as 

defined in Article 191 TFEU? Does this figure include other types of proceedings, such as 

those relating to spatial planning and land use? 

 

In the period from 1 January 2011 to 1 January 2012 the Administrative court of the Republic 

of Slovenia decided in 51 environmental cases, that is 1,5 % of all cases (this figure does not 

include cases related to spatial planning (21 cases), construction (211 cases) and land use 

(not categorized)). In general, the number of cases related to environmental protection is 

increasing.   
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1.2. From a qualitative point of view, how would you rate proceedings of this type with regard 

to the difficulty of the cases, their technicality, the quality of the parties' presentation of 

arguments and the timeframe for passing judgment on the cases? 

 

Compared to other cases, environmental proceedings are usually more demanding because 

legal issues are more complex and supporting documentation is far more extensive. For this 

reason, such cases usually require more time for passing judgment. The timeframe for making 

a decision also depends on the quality of the parties’ presentation. The arguments of the 

environmental protection associations are often backed by expertise and good knowledge of 

European law what allows the court to reach a faster decision in a case, despite of the more 

complex legal situation. On the other hand the arguments put forward by the individuals are 

usually not adequately justified what prolongs the time needed to make a decision.    

 

 

First Issue: Access to justice in environmental matters 

 

1.1. What are the admissibility conditions for actions on environmental matters (e.g. 

requirement to demonstrate that a subjective interest or right has been infringed upon, actio 

popularis)? Do these differ from the general admissibility conditions and if so, why? 

 

Article 33 of the Administrative Dispute Act (ADA) lays down the following conditions for the 

admissibility of actions: 

(1) The lawsuit may demand: 

 removal of the administrative act (a contested lawsuit);  

 issuing or service of administrative act (lawsuit due to silence); 

 amendments of administrative act (lawsuit in the dispute of full jurisdiction). 

 

(2) By the appeal for the infringement of human rights and fundamental freedoms the 

following may be demanded under this Act: 

 abolishment, issuing or amendment of a particular act; 

 establishment that an individual action has illegally interfered with human rights or 

fundamental freedom of the plaintiff;  

 banning the continuation; 

 banning the consequences of the act.  

 

The parties in general administrative proceedings are: 

 the plaintiff; 

 defendant (hereinafter referred to as the defendant); 

 injured person with the status of a party in proceedings if so prescribed by the law. 

 

Preliminary requirements that have to be fulfilled in general administrative proceedings are 

provided in the Article 36 of the ADA as follows: 
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(1) The court shall reject a lawsuit by a decision if any of the following have been 

established: 

1. That adjudication in the dispute is not within the jurisdiction of the court; 

2. That the lawsuit was filed late or prematurely; 

3. The plaintiff in his/her lawsuit does not exercise any his/her right or legal benefit or if 

he/she may not be a party under this Act;  

4. That the act contested with the lawsuit is not an administrative act or an act that may be 

contested in an administrative dispute; 

5. The administrative act challenged in the lawsuit entails no consequences for the plaintiff or 

else these consequences are insignificant, except if an important legal issue is to be solved; 

6. That an administrative dispute, contested with the lawsuit, does not clearly violate the 

plaintiff’s right or benefits directly based in law; 

7. That an appeal could have been filed against the administrative act contested in the lawsuit 

but was not, or was filed late; 

8. That a final decision has been issued in an administrative procedure on the same case. 

 

(2) The court shall have to be attentive ex officio to the reasons from the preceding paragraph 

throughout the procedure. 

(3) The decision in cases under points 1, 4, 5 and 6 of the first paragraph of this Article shall 

be issued by the senate and in the rest of the cases by the president of the senate, except if a 

single judge is responsible for deciding in the matter under this Act. 

 

Thus, according to point 6 of the first paragraph, the court shall reject a lawsuit, if an 

administrative dispute, contested with the lawsuit, does not clearly violate the plaintiff’s right 

or benefits directly based in law. 

However, Article 14 of the Environment protection act (EPA) differs from the general 

admissibility conditions on some points. It provides:  

 

(1) In order to exercise the right to a healthy living environment citizens may, as individuals 

or through societies, associations and organization, file a request at court that the person 

responsible for an activity affecting the environment ceases the activity if it causes or would 

cause an excessive environmental burden or presents or would present a direct threat to 

human life or health, or that the person responsible for the activity affecting the environment 

be prohibited from starting the activity if there is a strong probability that the activity would 

present such a threat. 

(2) The protection of the right to a healthy living environment shall, in accordance with the 

law, also fall within the responsibility of the Human Rights Ombudsman. 

 

Thus, the parties in the described proceedings can be also citizens as individuals or through 

societies, associations and organizations. Furthermore, in the proceeding for granting the 

environmental protection consent and environmental protection permit a person permanently 

residing in the area referred to in point 6 of the second paragraph of Article 54 (delineation 

of the area where the planned activity will cause environmental burdens which are likely to 
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affect human health or property), or owning or possessing a real estate, has a legitimate 

interest in line with the regulations on administrative procedure and has the status of an 

accessory participant in the procedure. 

 

 

1.2. Do NGOs, and especially environmental protection associations, have priority access to 

the administrative courts, or do they have to meet the same conditions?  

 

NGOs have no priority access to the administrative courts and they have to meet the same 

conditions as other plaintiffs. NGO's can generally submit an action in accordance to Article 

14 of the Environmental Protection Act (EPA) as follows: “In order to exercise the right to a 

healthy living environment citizens may, as individuals or through societies, associations and 

organization, file a request at court that the person responsible for an activity affecting the 

environment ceases the activity if it causes or would cause an excessive environmental burden 

or presents or would present a direct threat to human life or health, or that the person 

responsible for the activity affecting the environment be prohibited from starting the activity if 

there is a strong probability that the activity would present such a threat”. In most of these 

cases legal interest is hard to prove. Therefore, some NGO's can obtain a special status of a 

non-governmental organization acting in public interest in the sphere of environmental 

protection in the Republic of Slovenia. 

 

Is it possible to presume locus standi? 

 

In certain administrative proceedings locus standi is presumed in normative legislation, 

especially by EPA. For example, Article 64 of the EPA provides that the status of accessory 

participant in the procedure for granting the environmental protection consent shall be 

enjoyed by a non-governmental organization referred to in the first paragraph of Article 153 

(that is to an NGO whose status of an NGO (that is a non-governmental organization acting 

in public interest in the sphere of environmental protection in the Republic of Slovenia) was 

granted by the minister by his decision, since it fulfills the prescribed conditions set in Article 

152 of the EPA ) that has offered its opinion and comments in accordance with Article 58“. 

Article 58 of the EPA provides that “in the procedure for environmental impact assessment the 

ministry must make available to the public the application for environmental protection 

consent, environmental impact report, written opinion on the revision carried out and the 

draft decision on environmental protection consent, and allow the public to give its opinions 

and comments.” Furthermore, Article 73 of the EPA provides that “the status of an accessory 

participant in the procedure for issuing the environmental protection permit shall be enjoyed 

also by a non-governmental organization referred to in the first paragraph of Article 153 that 

has expressed its opinion and comments.“ 

Once an NGOs have a status of accessory participant in the administrative procedure, they  

have the status of a plaintiff in administrative dispute because in accordance to Article 17 of 

the ADA the plaintiff is a person who was a party or an accessory participant in the 

proceedings of issuing an administrative act. 

 

1.3. More generally, does the process for bringing an action on environmental matters differ 

from ordinary law (e.g. timeframe, requirement to lodge an administrative appeal 

beforehand)? 
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The timeframe for bringing an action on environmental matters does not differ from ordinary 

law. The conditions are provided in article 28 of the ADA: 

(1) The action shall be filled within 30 days after the service of the administrative act, by 

which the procedure was concluded. A representative of public interest may bring an action 

in the case when he was not a party to the procedure of issuing an administrative act, within 

the time period applicable to the party for whose benefit it was issued.  

(2) If the body of second instance does not issue a decision on the appeal against the decision 

of first instance filed by the party within two months, or within a shorter period prescribed by 

law, and if, following a repeated request, it does not issue it within seven days, the party may 

initiate an administrative dispute as if his appeal had been rejected.  

(3) The plaintiff may also take action from the preceding paragraph if the body of first 

instance does not issue a decision against which there may be no appeal, and in the case if 

the body has not issued a final administrative act within three years from the beginning of the 

procedure irrespective of the fact whether or not ordinary and extraordinary remedies were 

already applied in the procedure, except if the procedure was suspended.  

(4) If the body of first instance against whom an appeal may be filed does not, within two 

months or within a shorter period prescribed by special regulations, issue the decision on the 

request, the party shall be entitled to address its request to the body of second instance 

competent for adjudication in this case. The party may initiate an administrative dispute 

against the decision of the body of second instance; if the conditions from the second 

paragraph of this Article have been met, the party may also initiate an administrative dispute 

when the body does not issue the decision. 

The same applies regarding the requirement to lodge an administrative appeal beforehand. 

Article 6 in the first paragraph of the ADA provides: “An administrative dispute shall not be 

permitted when the party who had an opportunity to file a complaint or another ordinary 

legal remedy against the administrative act did not file the complaint, or filed it late.” 

 

 

1.4. Are there any alternative means of dispute settlement that are specific to environmental 

proceedings? 

 

There is a growing belief that alternative means of dispute resolution, such as mediation, may 

offer a better way to resolve an environmental dispute than the traditional way through the 

courtroom. Mediations are more and more often. However, there is no specific legal basis for 

the use of mediation in environmental matters in Slovenia. Therefore informal legal sources, 

such as “Recommendation Rec(2001)9 of the Committee of Ministers to member states on 

alternatives to litigation between administrative authorities and private parties“ and CEPEJ 

Guidelines for Alternatives to Litigation 2007, are used in mediation process.  

 

For the efficiency it is important, that mediation is concluded by a settlement. In that regard 

article 57 of the ADA provides that: 

 

(1) In an administrative dispute, the parties may conclude a settlement anytime until the 

issuing of decision.   

 

(2) The court may not allow a court settlement that would be contrary to the law. 
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(3) When concluding the settlement, the defendant shall not be bound to the issued 

administrative decision.  

 

(4) Depending on the contents of the settlement, the concluded court settlement shall replace 

the contested administrative act wholly or partially. 

 

There are specifics in the process of environmental mediation. Because of the complexity of 

the dispute, often groups of people and more than one mediator are involved. Balance of the 

interests is therefore hard to reach. A lot has to be done in the field of public promotion of 

mediation. Politics has to become more involved and the law, implementing mediation in this 

area, has to be accepted.  

 

 

1.5. The European Court of Justice made some important decisions about access to justice in 

environmental matters in 2011, especially with its Lesoochranárske zoskupenie (C-240/09 of 

8 March 2011), Trianel (C-115/09 of 12 May 2011) and Boxus (C-128/09 of 18 October 

2011) judgments. The main points settled related to the implications of certain provisions of 

the Aarhus Convention, to which the European Union and its Member States are parties, 

access to justice for non-governmental organisations, particularly environmental protection 

associations, and, more generally, the existence of judicial remedy against national acts 

implementing environmental law. 

 

Do these recent judgments by the European Court of Justice (or any other, older judgments) 

contribute to changing the admissibility of actions from the viewpoint of your national case 

law? More specifically, what is the situation regarding the ability of non-governmental 

organisations to challenge administrative decisions likely to be contrary to EU environmental 

law? 

 

According to Slovenian legislation party status in the administrative dispute procedure 

depends on whether the party initializing the administrative dispute was a party or an 

interested party in the administrative procedures. The rule applies equally to party status of 

NGOs, since there are no specific provisions for NGOs. NGO can be granted an interested 

party status in administrative environmental proceeding according to EPA.
1
 

 

EPA is a national act implementing environmental directives, among others the Directive 

2011/92/EU (more precisely the previous Directive 85/337/EEC) and the procedural 

requirements of that directive. According to EPA an NGO can be granted the status of NGO 

acting in public interest. This decision is taken by the minister responsible for the 

environment. For NGOs having this status legal interest to participate in environmental 

proceeding is presumed. In order to actually participate in a certain procedure, the NGO 

must, according to the EPA provisions, file a request to participate in the proceeding in a 

time period of 30 days since the public announcement that a request for environmental 

protection consent or permit was filed.  

 

EPA rules on the presumption of legal interest for NGOs are important since they differ from 

general rules regarding the legal interest. General rule on legal interest as a precondition for 

locus standi is interpreted relatively strictly in Slovenian law, therefore it is practically 

                                                 
1 NGOs can be granted a specific status also according to other Slovenian legislation, e.g. Nature Conservation 

Act, Act on Forests, Animal Protection Act. However these statuses are not equivalents to a status recognized 

according to EPA. 
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impossible for NGOs to demonstrate a legal interest in this general sense. Legal interest in 

general sense and legal interest presumed according to EPA also offer different legal 

possibilities for subjects having a particular legal interest. A subject having a legal interest in 

general sense is not precluded to join the procedure in a way that EPA precludes NGOs. If 

certain conditions are met such a subject joins an administrative procedure even at its second 

stage (in the administrative appeal procedure). In this sense the legal interest for NGOs in 

environmental proceeding offers them a less favourable status than the general legal interest 

would. 

 

If NGOs are precluded from participating in administrative procedure according to EPA 

provisions, they cannot, as already mentioned, gain locus standi in an administrative dispute 

procedure. However, the decision denying their participation in the administrative procedure 

can be disputed in the administrative dispute procedure. In case the rejection of their 

participation was unjustified, they can demand the renewal of the administrative procedure 

(extraordinary legal remedy in the administrative procedure) or the administrative procedure 

can be renewed by the administrative authority ex offo.
2
 The administrative decision issued in 

the renewed proceedings can be disputed by NGOs in the administrative dispute. It remains 

questionable weather ADA allows the subject whose right to participate in the administrative 

procedure was recognized retroactively to file a law suit for the annulment of an 

administrative decision directly, without having to demand the renewal of administrative 

procedure first. 

 

Environmental decisions that are not adopted as decisions of the administrative authority, but 

as a regulation of the lawmaker, can be a subject of the control of constitutionality, the 

procedure conducted by the Constitutional court of the Republic of the Slovenia. According to 

Constitutional court's case-law the initiator of such a proceeding has to be directly affected 

by the disputed regulation in order to gain locus standi. Therefore NGOs will most likely not 

be able to dispute such regulations, provided the case-law does not change. It is worth 

mentioning that the Constitutional court does not have competence to asses constitutionality 

of acts that are not (binding) regulations, such as resolutions,
3
 e.g. on environmental policies. 

 

 

1.6. Does this development in case law conflict with the national rules for the transposal of 

Directive 2011/92/EU of the European Parliament and of the Council?  

 

According to all the aforementioned we are of the opinion that Slovenian law on legal 

standing of NGOs in the administrative procedure and administrative dispute, does not limit 

the participation of NGOs in a way contrary to the demands of ECJ. 

 

 

1.7. What is your interpretation of judgment C-240/09 with respect to the European Court of 

Justice's balanced response regarding the direct effect of Article 9(3) of the Aarhus 

Convention, which sets out the judicial procedures to which the public must have access to 

challenge acts or omissions by private persons and public authorities which contravene 

provisions of national law relating to the environment? 

 

The ECJ reaffirmed the obvious aim of the EIA directive and Aarhus convention that NGOs 

be afforded a wide access to legal remedies in administrative or judicial proceeding in 

                                                 
2 Decision of the Supreme court of the Republic of Slovenia, case number X Ips 111/2009. 

3 Decision of the Constitutional court of the Republic of Slovenia, case number U-I-436/06. 
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environmental matters. Access to legal remedies in our opinion means that NGOs defending 

the public interest have a right to participate in the proceedings and the right to be heard, 

what means that their objections must be considered in the process. On the other hand the 

judgment does not go into detail on how this goals should be achieved, leaving enough space 

for the particularities of national rules. The judgment therefore in principle does not preclude 

the legislation, such as the Slovenian legislation. 

 

 

Second issue: How courts deal with the particularities of environmental proceedings 

 

 

a. Organisation of the court given the technicality of proceedings 

 

 

2.1. Are environmental proceedings handled by general benches or specialised benches? 

 

Environmental proceedings are handled by general benches. 

 

Are there courts specialising in this area of law or in a branch thereof? 

 

No. 

 

 

2.2. Are judges offered training in environmental proceedings and scientific aspects of 

environmental law during their initial training or as part of their continuing professional 

training? 

 

In course of their initial training the judges are not offered any special training in 

environmental proceedings and scientific aspects of environmental law, but later, during their 

continuing professional training and education, the judges are educating themselves about 

environmental proceedings and scientific aspects of environmental law as a part of so called 

“schools for judges” organized in Slovenia and also through their continuous participation in 

various seminars, organized in Slovenia or abroad. 

 

 

b. How the court deals with the complexity of the events in question 

 

 

2.3. Is it possible to request an independent expert report and if so, is this approach used 

frequently?  

 

Yes, the court has the possibility to request an independent expert report, although this 

approach is not frequently used by the court. The possibility to request an independent expert 

reporting in environmental proceedings is, as in civil proceedings, provided by the Slovenian 

Code of civil procedure (CCP). 

 

How does the court evaluate the quality of technical reports submitted to it?  

 

The court evaluates the technical reports in a sense that the reports do not contain certain 

data that are ambiguous, incomplete, self-contradictory, or in contradiction with the facts 
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examined. If expert reports contain contradictions or other shortcomings, or if a reasonable 

doubt arises as to accuracy of the their opinions, a re-examination can be ordered by the 

court or even other expert’s opinion shall be required to be produced. 

 

Do experts who are not judges take part in the deliberations of benches ruling on 

environmental matters? 

 

No. 

 

 

2.4. What resources, other than expert reports, can the court use to obtain clarification about 

the factual and technical issues of an environmental dispute? Are these resources used often? 

 

The most common resources used by the court in environmental disputes are, as in civil 

procedures, examination of the parties, examination of witnesses, evaluation of the 

documentary evidence and conduction of a view. The resource, used most often, is the 

documentary evidence. 

 

 

c. How the court deals with the urgency of proceedings 

 

 

2.5. If, generally speaking, your national law provides that lodging a judicial appeal does not 

have suspensive effect, can this be different for disputes on environmental matters? 

 

No, but there is a timelimit for court decision in disputes on environmental protection consent 

and environmental protection permit, that is three months for lawsuit and one month for 

appeal or revision. 

 
2.6. How important are proceedings for interim relief in environmental proceedings? Does the 

court often suspend judgment in environmental matters? What conditions facilitate/hinder the 

use of proceedings for interim relief? 

 

The court may suspend the implementation of the contested act until the issuing of a final 

decision, at the request of the plaintiff, if the implementation would cause damage to the 

plaintiff that would be difficult to redress. In deciding, the court must take into consideration 

the detriment of the public right and the benefits of opposing parties in accordance with the 

principle of proportionality. 

 

For any of the reasons referred to in the preceding paragraph, the plaintiff may also request 

a temporary decree to temporarily regulate the situation in connection with the contentious 

legal relationship if such a regulation appears to be necessary, particularly in permanent 

legal relationships.   

 

The court may link the issuing of a temporary decree to the condition that the plaintiff lodges 

a security against any damages that may be inflicted to the opposing party because of its 

betrayal. 

 

The court must make the decision within seven days of receiving a request.  
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Parties may appeal against the decision within three days. An appeal does not delay the 

execution of an issued temporary decree. The court must decide without delay and in any 

case no later than fifteen days after receiving the appeal. 

 

In the period from 1 January 2011 to 1 January 2012 the Administrative court decided on 3 

requests of the plaintiff for interim relief and in none of them suspended the judgment. 

 

 

Closing argument: how do European Union law and national law complement one 

another?  

 

In some cases, does national law allow shortcomings or inadequacies in European Union law 

to be overcome with regard to the issues mentioned above? Conversely, does European Union 

law provide the national court with instruments enabling it to better handle proceedings 

relating to the environment? 

 

Answers to these questions depend on what the national law stipulates. Member states that 

have a narrow concept of legal interest and lack special provisions granting a more 

beneficial status of NGOs, will most certainly have to adopt their national legislation in 

accordance with the recent ECJ judgement and (its interpretation of) EIA directive and 

Aarhus convention. On the other hand, a national legislation that has exact rules on the issue 

of legal interest of NGOs, provided these rules are in conformity with the requirement of the 

convention, directive and ECJ judgement, can be a useful element to speed up the 

administrative or court procedures relating to the environment, since a potential difficult 

question of legal interest of NGOs to participate in the proceedings is easily solved. 


