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QUESTIONNAIRE 

 

CITIZENS' ACCESS TO JUSTICE AND JUDICIAL BODIES 

IN ENVIRONMENTAL MATTERS  

NATIONAL PARTICULARITIES AND INFLUENCES OF EUROPEAN UNION LAW 

UK ANSWERS IN ITALICS 

 

 

From the adoption of the first legislative measures in the early 1970s to the recognition of a 

conferred power, the European Union has gradually asserted itself as a major contributor to 

the development of environmental law. The European Union's policy on the environment is 

currently defined in Article 191 TFEU in terms of the objectives it pursues: preserving, 

protecting and improving the quality of the environment; protecting human health; prudent 

and rational utilisation of public resources; and promoting measures at international level to 

deal with regional or worldwide environmental problems, and in particular combating climate 

change.  

 

National courts, and especially administrative courts, are responsible for implementation and 

guaranteeing its effectiveness within the framework of their powers. This questionnaire aims 

to examine this role. To this end, general questions will first be asked to gain an overall idea 

of the place of environmental proceedings in the work of the administrative courts. The 

questionnaire then looks at two key aspects in greater depth. The first of these is issues 

relating to access to justice, with regard to the particularities of the national courts and the 

degree to which these issues have been influenced by recent advances in EU environmental 

law. The second aspect relates to the resources available to both the national courts and the 

judges sitting on them to deal with proceedings in this domain, which are highly technical 

and, given the particularities and the irreversible nature of some types of damage, sometimes 

require emergency measures to be taken.    

 

As your answer the questions below, please try (even where this is not requested) to mention, 

as much as possible, cases where European Union law influenced the national solutions that 

were adopted. 

 

 

Introductory question: what is the place of environmental proceedings in the work of 

the administrative courts? 

 

 

1.1. What proportion of the administrative court's overall work is accounted for by 

European environmental proceedings, within the scope of the European Union's 

environmental policy as defined in Article 191 TFEU? Does this figure include other 

types of proceedings, such as those relating to spatial planning and land use? 

It is difficult to form an accurate assessment. The administrative court’s work is 

dominated by asylum and immigration cases (up to 50%). European environmental 

proceedings are not recorded separately. Planning cases, many of which include issues 

relating to environmental assessment or other European issues (eg Habitats Directive) 

make up some 10% of the non-immigration work. 

. 
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1.2. From a qualitative point of view, how would you rate proceedings of this type with 

regard to the difficulty of the cases, their technicality, the quality of the parties' 

presentation of arguments and the timeframe for passing judgment on the cases? 

The cases are comparable to other cases handled by the administrative court, and dealt 

with within the same time frame. 

 

 

 

First Issue: Access to justice in environmental matters 

 

 

1.1. What are the admissibility conditions for actions on environmental matters (e.g. 

requirement to demonstrate that a subjective interest or right has been infringed upon, 

actio popularis)? Do these differ from the general admissibility conditions and if so, 

why?  

The sole criterion for standing in judicial review cases in the administrative court is that 

the applicant should have a “sufficient interest”. This has been liberally construed, 

particularly in environmental cases, so as to allow access to concerned NGOs and 

individuals even if not directly affected by the project. 

  

1.2. Do NGOs, and especially environmental protection associations, have priority 

access to the administrative courts, or do they have to meet the same conditions? Is it 

possible to presume locus standi? 

NGOs are not given special status by the applicable statutory provisions, but in practice 

standing is normally granted.  

 

1.3. More generally, does the process for bringing an action on environmental matters 

differ from ordinary law (e.g. timeframe, requirement to lodge an administrative appeal 

beforehand)? 

Judicial review cases, including environmental cases, must be brought promptly or in 

any event within 3 months of the relevant decision, unless the court extends time. In 

cases involving a European element, arguments have been raised as to whether the 

“promptness” criterion meets the requirement of legal certainty, but this issue remains 

undecided. 

 

1.4. Are there any alternative means of dispute settlement that are specific to 

environmental proceedings?  

There are no specialist environmental courts, or specialised procedures for 

environmental cases. Within the new tribunal system (First-tier tribunal), the rules 

provide a special procedure for handling certain environmental cases which may be 

allocated to that jurisdiction (notably, appeals from regulatory sanctions), but this 

jurisdiction has not yet come into effect, and its future is uncertain.  

 

 

 

1.5. The European Court of Justice made some important decisions about access to 

justice in environmental matters in 2011, especially with its Lesoochranárske 

zoskupenie (C-240/09 of 8 March 2011), Trianel (C-115/09 of 12 May 2011) and Boxus 

(C-128/09 of 18 October 2011) judgments. The main points settled related to the 

implications of certain provisions of the Aarhus Convention, to which the European 
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Union and its Member States are parties, access to justice for non-governmental 

organisations, particularly environmental protection associations, and, more generally, 

the existence of judicial remedy against national acts implementing environmental law. 

 

Do these recent judgments by the European Court of Justice (or any other, older 

judgments) contribute to changing the admissibility of actions from the viewpoint of 

your national case law? More specifically, what is the situation regarding the ability of 

non-governmental organisations to challenge administrative decisions likely to be 

contrary to EU environmental law? 

The recent ECJ cases have not materially affected the procedures for access to justice, 

which as stated above were already very liberal.  

 

1.6. Does this development in case law conflict with the national rules for the transposal 

of Directive 2011/92/EU of the European Parliament and of the Council?  

No 

 

1.7. What is your interpretation of judgment C-240/09 with respect to the European 

Court of Justice's balanced response regarding the direct effect of Article 9(3) of the 

Aarhus Convention, which sets out the judicial procedures to which the public must 

have access to challenge acts or omissions by private persons and public authorities 

which contravene provisions of national law relating to the environment? 

This judgment requires courts to interpret “to the fullest extent possible” the procedural 

rules so as to accord with the objectives of Article 9(3) of the Aarhus Convention. Even 

where not directly applicable, the Convention, like any other treaty to which the UK is 

party, may be taken into account as an aid to interpretation. However, the court 

procedures are thought already to be in conformity with the Convention.  

 

 

Second issue: How courts deal with the particularities of environmental proceedings 

 

 

a. Organisation of the court given the technicality of proceedings 

 

2.1. Are environmental proceedings handled by general benches or specialised benches? Are 

there courts specialising in this area of law or in a branch thereof? 

There are no specialist courts. Administrative judges are normally expected to be able to 

handle any cases which come before the administrative courts, but cases of particular 

difficulty can if necessary be allocated to judges with more specialist knowledge of 

environmental law. 

 

2.2. Are judges offered training in environmental proceedings and scientific aspects of 

environmental law during their initial training or as part of their continuing professional 

training? 

There is no special training in environmental or scientific aspects, although those subjects 

may be included in more general training sessions. 

 

 

b. How the court deals with the complexity of the events in question 
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2.3. Is it possible to request an independent expert report and if so, is this approach used 

frequently? How does the court evaluate the quality of technical reports submitted to it? Do 

experts who are not judges take part in the deliberations of benches ruling on environmental 

matters? 

It is in theory possible for the court to request an independent expert report, but this is rarely 

if ever done in administrative court cases. Technical reports will usually have been presented 

at a public inquiry before the decision which is under challenge. The court is concerned only 

with the legality of the resulting decision, rather than with the technical correctness of the 

evidence or reports. 

 

2.4. What resources, other than expert reports, can the court use to obtain clarification about 

the factual and technical issues of an environmental dispute? Are these resources used often? 

The court can seek assistance from the advocates or the parties, including relevant 

government departments, but this is rarely done. 

 

c. How the court deals with the urgency of proceedings 

 

2.5. If, generally speaking, your national law provides that lodging a judicial appeal does not 

have suspensive effect, can this be different for disputes on environmental matters? 

Lodging an appeal does not itself have suspensive effect, but the court has power to suspend 

or stay the relevant decision. 

  

2.6. How important are proceedings for interim relief in environmental proceedings? Does the 

court often suspend judgment in environmental matters? What conditions facilitate/hinder the 

use of proceedings for interim relief? 

Applications for interim relief are not common, partly because the court may require an 

undertaking to indemnify the developer for the damage caused by the delay, but also because 

in practice it is unnecessary since a developer is unlikely to proceed with a project while its 

legality is under challenge. In cases of urgency an expedited hearing may be ordered.  

 

 

Closing argument: how do European Union law and national law complement one 

another?  

 

In some cases, does national law allow shortcomings or inadequacies in European Union law 

to be overcome with regard to the issues mentioned above? Conversely, does European Union 

law provide the national court with instruments enabling it to better handle proceedings 

relating to the environment? 

Generally European requirements have been assimilated into domestic law without major 

problems. The question of remedies is more uncertain. It is not clear how far the court has a 

discretion to refuse relief in the public interest, at least where the non-compliance is not 

significant. Are the principles of equivalence and effectiveness (see eg Wells v Secretary of 

State (Case – 201/02) consistent with less Draconian alternatives than nullification of the 

project? Can limited harm resulting from non-compliance be balanced against other factors 

such as the importance and urgency of the project in the public interest? Cases raising such 

issues rarely come before the CJEU, perhaps because lower courts are often reluctant to 

make a reference, which may itself have the effect of materially delaying an important project. 

It would interesting to know of the experiences of other countries in this respect.  

 

Robert Carnwath, UK Supreme Court 25.9.12 


