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LEAVE TO APPEAL IN JUDICIAL REVIEW PROCEEDINGS 

First instance proceedings 

1. Under the law of England and Wales, a claimant seeking to make a claim in 

judicial review proceedings must obtain the permission (previously referred to 

as leave) of the Court both: 

(a) in order to bring judicial review proceedings at first instance in the 

Administrative Court; 

(b) in order to appeal  to the Court of Appeal against a decision by the 

Administrative Court refusing permission to apply for judicial review; 

and  

(c) against a substantive decision of the Administrative Court on the 

hearing of a claim for judicial review. 

The Administrative Court is the division of the High Court that decides 

applications for the judicial review of decisions of public authorities. 

2. At first instance, the purpose of imposing a requirement of permission is: 

“to eliminate at an early stage claims which are hopeless, 
frivolous or vexatious and to ensure that a claim only proceeds 
to a substantive hearing if the court is satisfied that there is a 
case fit for further consideration. The requirement that 
permission is required is designed to ‘prevent the time of the 
court being wasted by busybodies with misguided or trivial 
complaints of administrative error, and to remove the 
uncertainty in which public officers and authorities might be 
left as to whether they could safely proceed with administrative 
action while proceedings for judicial review of it were actually 
pending although misconceived’.1 Permission will be granted 
only where the court is satisfied that the papers disclose that 
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there is an arguable case that a ground for seeking judicial 
review exists which merits full investigation at a full oral 
hearing with all the parties and all the relevant evidence.”2 

3. The application for permission is normally considered by a judge first on the 

papers alone, i.e. without a hearing. The Defendant to the proceedings will 

have been served and given the opportunity, normally taken, to make written 

submissions why permission should not be granted. If permission is granted, 

the claim proceeds to a substantive hearing. If permission is refused, the 

claimant has an unqualified right to an oral hearing by a judge of his 

application for permission. If, at that hearing, permission is again refused, the 

claimant may seek to appeal to the Court of Appeal. If permission is granted, 

the case proceeds to a substantive hearing, in the same way as a case in which 

permission was granted on paper. 

4. Usually, the hearing of an oral application for permission to apply for judicial 

review is given 30 minutes. Often, the defendant to the proceedings does not 

appear. As many as 10 (or more) such applications may be heard by a judge on 

a single day. 

5. Where it is appropriate (generally, where the application for judicial review 

must be decided as a matter of urgency), an order is made for the hearing of 

the substantive application for judicial review to be heard immediately after 

the oral application for permission to apply for judicial review, if permission is 

granted.  

6. Many claims against public authorities are decided at first instance not by the 

courts but by tribunals. The tribunal system in the UK has recently undergone 

radical change. There are now two tiers of tribunal: the First Tier Tribunal and 
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the Upper Tribunal. For example, virtually all immigration and asylum claims, 

challenging a decision by the Home Office (i.e., central government), e.g., to 

reject a claim for asylum, go to the Immigration and Asylum Chamber of the 

First Tier Tribunal. There is no requirement of permission for an application to 

the First Tier Tribunal.  

Appeals 

To the Upper Tribunal 

7. As will become clear, it is convenient first to summarise appeal procedures in 

the Tribunal system. 

8. An appeal lies on a point of law from a decision of the First Tier Tribunal to 

the Upper Tribunal. Permission is required to bring an appeal. The application 

for permission must be made initially to the First Tier Tribunal. If the First 

Tier Tribunal refuses permission to appeal, the applicant may apply to the 

Upper Tribunal for permission. The applicable legislation does not specify the 

test to be applied when deciding whether or not to grant permission to appeal. 

As at the date of my writing this paper, no general guidance has been given 

judicially as to the criteria to be applied when deciding whether to grant 

permission to appeal, but I have seen draft guidance to be issued by the 

President of the Immigration and Asylum Chamber of the Upper Tribunal. I 

would expect the tribunals to apply a similar test to that applied by the Court 

of Appeal to applications for permission to appeal from decisions of the 

Administrative Court in cases in which it has exercised original (i.e. not 

appellate) jurisdiction. I refer to this test below. 
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To the Court of Appeal 

9. Appeals to the Court of Appeal lie on questions of law only. A finding of fact 

by a lower court or tribunal cannot be appealed to the Court of Appeal. 

However, the Court regards issues such as whether there was any evidence to 

support a finding of fact, or any evidence on which a reasonable judge could 

have made a particular factual finding, and a failure to give adequate reasons 

for a finding of fact, as issues of law.  

10. With minor (but in principle important) exceptions,3 a litigant seeking to 

appeal a decision to the Court of Appeal must obtain permission to appeal. 

Where the appeal is from a decision made at first instance, permission may be 

granted by the court or tribunal whose decision it is sought to appeal or, if that 

court or tribunal refuses permission, by the Court of Appeal itself. 

11. When deciding whether to grant permission to appeal to the Court of Appeal, 

our law distinguishes between cases in which there has already been an appeal 

(i.e., the decision it is sought to appeal is itself a decision on an appeal from a 

lower court or tribunal) and cases which have been decided at first instance. 

The first class of cases is referred to as second appeals. 

12. Where the decision it is sought to appeal is a first instance decision, a test 

similar to that applied by the Administrative Court at first instance is applied: 

does the proposed appeal have a real prospect of success, and if not is there 

some other compelling reason for the appeal to be heard? An example of there 

being such a compelling reason would be one in which it would be in the 

public interest for the Court of Appeal to give an authoritative statement of the 

law.  
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13. Only the Court of Appeal can give permission to appeal in a second appeal 

case. The circumstances in which it may give permission are constrained by 

statute and the Civil Procedure Rules. Section 55 of the Access to Justice Act 

1999 provides: 

“Second appeals. 

(1)Where an appeal is made to a county court or the High Court 
in relation to any matter, and on hearing the appeal the court 
makes a decision in relation to that matter, no appeal may be 
made to the Court of Appeal from that decision unless the 
Court of Appeal considers that— 

(a) the appeal would raise an important point of principle or 
practice, or 

(b) there is some other compelling reason for the Court of 
Appeal to hear it. 

(2)This section does not apply in relation to an appeal in a 
criminal cause or matter.” 

14. This provision is echoed in paragraph 52.13 of the Civil Procedure Rules, 

which uses similar wording.4   

15. Where the proposed appeal is from a decision of the Upper Tribunal (which is 

itself an appellate body), both the Upper Tribunal and the Court of Appeal 

may grant permission to appeal, but the same conditions must be satisfied.5 

16. It follows that in second appeal cases, permission to appeal will not be granted 

simply because the applicant can show that he has a reasonable chance of 

showing that the decision below was wrong. He must show that his appeal 

would raise an important point of principle or practice, or that there is another 

compelling reason for the Court to hear it. What is a “compelling reason” will 

depend on the circumstances, but an example may be a case in which, if the 
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decision below was wrong, the applicant would be returned to a country in 

which he would face torture or the risk of death.  

17. Generally, the Court of Appeal should be cautious about giving permission to 

appeal where the decision sought to be appealed was made by an expert 

tribunal.  

18. In general, applications for permission to appeal are considered in the first 

place on paper. In most cases, if the Court of Appeal judge refuses permission 

to appeal on paper, the applicant has a right to renew his application orally, in 

court. However, if the judge considers on paper that the proposed appeal is 

hopeless, he may mark it as “Totally without Merit”, and order that the 

applicant shall not have the right to renew orally. In such a case, the judge’s 

order on the papers is final. 

19. In judicial review cases, a litigant may seek to appeal to the Court of Appeal 

against an order of the Administrative Court refusing him permission to apply 

for judicial review. In such cases, the Court of Appeal may itself grant 

permission to apply for judicial review, and if it does so it may decide that the 

substantive application for judicial review should be heard by the Court of 

Appeal rather than the Administrative Court. 

20. Oral applications for permission to appeal are normally heard by a single 

judge of the Court of Appeal, but sometimes by two or even three judges. 

They generally are given 30 minutes. As is the case with applications to the 

Administrative Court for permission to apply for judicial review, in cases of 

urgency or other appropriate circumstances the Court may order the 

application for permission to appeal to be heard on notice to the respondent, 
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with the substantive appeal to follow immediately if permission is granted. In 

practice, in such cases, all the argument, on both sides, is heard before the 

Court decides whether to grant permission to appeal and on the order to be 

made on the substantive appeal if permission is granted. 

Statistics 

21. In the Administrative Court in 2010, 6854 applications for judicial review 

were filed. Only 721 (11 per cent) were granted permission to apply for 

judicial review on paper. 4552 (66 per cent) were refused on paper.6 2079 (46 

per cent) applied to renew their application at an oral hearing, but nearly half 

of these abandoned their applications. Of the 1027 applications considered at 

oral hearings, 176 (17 per cent) were granted and 665 (65 per cent) refused.7 

22. Between 20 April 2010 and 19 April 2011, 2,208 applications for permission 

to appeal were decided on paper by the Court of Appeal. These covered all 

civil appeals, and were not restricted to public law cases. Of these, 1,136 were 

refused. Of that 1,136, 780 were renewed to an oral hearing, and of that 780, 

236 were then granted permission to appeal. Thus only about 10 per cent of 

the applications for permission to appeal were successful. 

Lord Justice Stanley Burnton 
Judge of the Court of Appeal of England and Wales 

11 May 2011 

                                                 
1 (R. v Inland Revenue Commissioners Ex p. National Federation of Self-employed and Small 
Businesses Ltd [1982] A.C..617 at p.642 per Lord Diplock). 
2 See the note to Civil Procedure, (the standard textbook on procedure), 2011 edition, at paragraph 
54.4.2. 
3 The exceptions are: appeals against a committal order (i.e., an order sentencing a person to 
imprisonment for breach of a court order or other contempt of court); a refusal to grant habeas corpus 
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(which is an order requiring a person to be released from custody) and an order authorising a child to 
be kept by a local authority in secure accommodation. All of these exceptions relate to the liberty of the 
individual.  
 
4 52.13 Second appeals to the Court 

“(1) Permission is required from the Court of Appeal for any appeal to that court from a 
decision of a county court or the High Court which was itself made on appeal. 
(2) The Court of Appeal will not give permission unless it considers that- 

(a) the appeal would raise an important point of principle or practice; or 
(b) there is some other compelling reason for the Court of Appeal to hear it.” 

 
5 Article 2 of the Appeals from the Upper Tribunal to the Court of Appeal Order 2008 SI 2008 No. 
2834 requires that the proposed appeal must raise some important point of principle or practice or that 
there is some other compelling reason for the Court to hear the appeal. 
 
6 The remainder were adjourned for oral hearing or the applicant was asked to resubmit his application 
with additional information or documents. 
 
7 The balance would have been adjourned or otherwise dealt with. 


