
Disputes brought before a Supreme Court at first instance. 

 

1.  General outlines of the current organisation of Portuguese administrative justice. 

 

The procedural rules and organisational framework for the existing administrative dispute 

system are those introduced by the reform that produced the Code of Procedure in the 

Administrative Courts (CPTA) approved by Law no. 15/2002 of 22 February 2002, as 

amended by Law no. 4-A/2003, and the Statute governing the Administrative and Fiscal 

Courts (ETAF) approved by Law no. 13/2002 of 19 February 2002, both of which entered 

into force on 1 January 2004.  

The reform also covered the tax courts designed to hear disputes concerning fiscal matters. 

 

There are currently sixteen administrative courts of first instance, in a network that covers the 

whole country.  

The courts of first instance were given generic competence with regard to administrative 

disputes that are not specifically allocated to other courts. 

 

At the intermediate level there are two Central Administrative Courts (TCA North and TCA 

South), which are competent to hear appeals against sentences at first instance, as well as 

appeals against decisions of arbitration tribunals, and actions brought against judges of first 

instance.   

 

At the apex of the pyramid we find the Supreme Administrative Court (STA), which retained 

competence at first instance with regard to actions concerning acts and omissions in 

administrative matters on the part of the following entities: 

- The President of the Republic. 

- The Assembly of the Republic and its President. 

- The Council of Ministers. 

- The Prime Minister. 
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- The Constitutional Court and its President, the President of the Supreme Administrative 

Court itself, the Court of Auditors and its President, and the President of the Supreme 

Military Court. 

- The Supreme National Defence Council. 

- The Supreme Council of the Administrative and Fiscal Courts and its President. 

- The Attorney General. 

- The Supreme Council of the Public Prosecutors’ Office. 

 

The Supreme Court also has competence at first instance in proceedings concerning elections 

of the members of the Supreme Council of the Administrative and Fiscal Courts who are 

elected by their peers, and of the Presidents and Vice-Presidents of both the Supreme Court 

itself and the Central Courts.  

 

The other election-related cases concerning administrative organs are brought before the 

Administrative and Fiscal Courts, at first instance.  

The competence to hear electoral disputes concerning political and politico-administrative 

entities and organs, including the organs of the Regional and Local Administration, pertains 

to the Constitutional Court. 

 

As is also the case with regard to actions concerning the competence of the different 

instances, the parties that bring actions before the Supreme Administrative Court sitting at 

first instance can ask the Court: to assess the legality or otherwise of acts, which can lead to 

their annulment or a declaration of their nullity or inexistence; or to order the Administration 

to undertake or make a due act – i.e. an act that is required by law. In either case the claimant 

can additionally ask for reparation for damages and losses caused by the illegal action or 

omission.  

 

The STA is also competent to hear appeals against: 

-  Decisions at first instance concerning matters of law, in cases worth more than three 

million Euros. 
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- Decisions at second instance on matters of law regarding questions of fundamental 

importance, when admitted by a Chamber comprising three of the most senior Justices.  

 

Besides this, when sitting in a broad Chamber that includes all the Justices in the 

Administrative Section, the STA is competent to hear appeals: 

- In which this is considered necessary or appropriate (by order of the President) in order to 

ensure the uniformity of jurisprudence. 

- Against rulings handed down by a Chamber of three Justices sitting at the first level of 

jurisdiction. 

- That are intended to standardise the jurisprudence produced by contradictory decisions of 

the Central Courts, or by a decision taken by an ordinary Chamber composed of three 

Justices of the Supreme Administrative Court when it contradicts another decision by an 

identical Chamber of the same Court. 

- Involving a reference for a preliminary ruling on a new question of law that raises serious 

difficulties, may pose itself in other disputes, and is submitted to the STA by a court of first 

instance as part of a case in which the latter is competent and which it has the responsibility 

to decide. 

 

2. Assessing the Legality of General Acts  

 

In Portuguese law the jurisdictional assessment of general acts is provided for in the 

1984 law governing disputes, and is now regulated in Articles 72 to 77 of the CPTA under 

the heading “Challenging norms and declaration of illegality by omission”.    

The concept of a ‘norm’ or ‘normative act’ has been the object of innumerable 

decisions by both the administrative courts and the Constitutional Court, which have sought 

to find a functional (operative) concept for the purposes of the control of constitutionality. 

This effort has resulted in the understanding that a norm is an act of authority which contains 

a rule of conduct or a criterion for decision. 

Norms do not have a specific target, but this does not mean that in some cases they 

cannot have immediate effects on existing concrete situations, which may concern persons 

that are clearly determined or determinable.  



 4

The decision taken by a public entity with a view to the implementation of a law on 

the updating of retirement pensions, which established a framework of equivalences between 

the categories of workers who had retired various years before and the categories that were in 

effect at the moment when the update was operated, gave rise to a 1991 STA Ruling in which 

there is a confrontation between two opposing theses – one which saw the decision as an 

administrative act, and another which considered it to be a regulatory norm that was self-

executing1.  

The same question poses itself cyclically, and I think that there is presently more 

openness to the thesis that this type of situation ought to be subject to the regime governing 

challenges against norms, albeit opinions may vary back and forth depending on the Court’s 

composition at any given moment in time 2.  

 

The administrative norms that can be challenged under the terms of Articles 72 to 75 

of the Code of Procedure in the Administrative Courts (approved by Law no. 15/2002 of 

22/02/2002, and subsequent amendments) include not only regulations3, but also all general 

acts, seen as acts of authority which contain a rule of conduct or a criterion for decision, even 

if they decide about situations, but without individualising or concretely specifying their 

target.  

 

The assessment of whether non-legislative general acts are in conformity with the 

norms that occupy a higher rank in the hierarchy (not counting the control with general 

effects of constitutionality and conformity with superior laws, that pertains the Constitutional 

Court) is undertaken by the administrative courts, with regard to defects in the norms 

themselves, and in relation to those derived from the procedure that produced them. 

                                                 
1 STA Ruling of 7/11/1991, P. 025896. 
2 The current position is influenced more by the definition of ‘administrative act’ which the Code of 
Administrative Procedure (CPA) introduced in 1991 than by any acceptance of the special weight of any of the 
arguments that are traditionally advanced by the defenders of the two positions. To quote Article 120 of the 
CPA: “For the purposes of the present Law, administrative acts are deemed to be the decisions of the organs of 
the Administration which, acting under the terms of public-law norms, seek to produce legal effects in an 
individual, concrete situation”. 
3 Which are norms of a general nature and are permanently applicable, and are subordinate to the law, either 
because they develop the principles and solutions adopted therein, or because their issue depends on the 
attribution by law of the specific competence to do so (Article 112[5], [6] and [7] of the Constitution). 
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There is no specialisation between different administrative courts in the competence to assess 

a general act, so, as a rule, actions with this object are first brought before the District 

Administrative Courts (unless the author of the general act is one of the senior state entities 

mentioned in Article 24, ETAF, which I listed earlier 4).  

 

To summarise the Portuguese control of general acts:  the law lays down four 

different ways in which to challenge general administrative acts in administrative courts and 

tribunals. The effects of two of these, which I will call group one, are restricted to the 

concrete case of whoever brings the action: 

- One is intended to prevent a general act from automatically having effects on the 

concrete case in question. 

- The objective of the other is to challenge an act that itself applied a general act. 

Two more paths, to which I shall refer as group two, are aimed at the general act in its 

own right and are designed to produce general effects: 

- One is available to private persons who are injured by the application of a general 

act, but only when application has already been refused in three previous cases. 

- The other can be used by the Public Prosecutors’ Office, without any need for a 

prior refusal to apply. 

 

Portuguese law expressly admits (Articles 52[3] and 73[2], CPTA) the possibility that 

a general act issued in the exercise of administrative authority can have effects within the 

legal sphere of individualised persons, immediately and without any requirement for an 

applicatory act.  

In this case injured parties can, without any time limit, ask the court to order that the 

norm not be applied – an order whose effects will be limited to their specific case. 

 

A system which admits the possibility that general acts can be challenged in the 

administrative courts by whoever is prejudiced by them, without any requirement for a 

                                                 
4 In this respect the solution is identical to that adopted in Spain – Law 29/1998, of 13 July 1988 (with changes), 
art. 6 to 13. 
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concrete applicatory act, is one which accepts that certain general acts or administrative 

norms are self-executing – i.e. that they automatically, without anyone doing anything else, 

produce effects, define the concrete legal situation, and immediately affect the legal sphere of 

clearly defined persons. 

A person in this situation who asks for a general act not to be applied to their concrete 

case obtains a declaration of illegality with restricted effects, as if there had been an 

automatic application that is then set aside by the court’s decision. 

 

Looking in more detail at the second of the two options in group one – a path that is 

available when a general act is concretely applied to individualised persons, regardless of 

whether or not it was self-executing – the claimant has three months in which to make the 

challenge, which is the ordinary time limit for appeals.   

When a person challenges an act that is targeted at them individually, they are asking 

for the indirect consideration of the legality or illegality of the general act of which the 

application is a consequence. This means that this is still a challenge which is an individual, 

concrete administrative act, and not a challenge which is itself a general act. In such cases the 

effect of the court’s decision is restricted to the concrete case before it. This in turn means 

that, inasmuch as what is being challenged is a concrete application, the defect of which the 

general act is accused serves as grounds for the invalidity of the ensuing application.   

 

Let us now turn our gaze onto the two paths in the second group. 

 These are separate from the defence against acts that have already been applied or 

whose application is automatic. Instead, let us now focus on challenging legality as a general 

act ‘qua tale’ – i.e. one that is intended to produce general effects.  

Here, the Portuguese legal system introduces a distinction between the legitimacy that 

pertains to persons and that enjoyed by the Public Prosecutors’ Office.  

Persons who have been injured – either by a general act on its own, or by the 

application of a general act – or who are likely to be prejudiced by the general act in question 

in the near future, can ask for a declaration of illegality with generally binding force. 

However, this possibility is only available to them when there have already been three cases 

in which application of the general act in question has been refused.  
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These refusals to apply the general act must have resulted from cases that arose and 

were decided in the past, with regard to interested parties other than the one bringing the new 

action, in cases that took either of the paths in group one.  

 

The second path in group two is different. Acting either on its own initiative, or at the 

request of associations or foundations which are defending the rights or interests that have 

been injured, or at the request of local authorities, the Public Prosecutors’ Office (Public 

Advisor) can ask for and obtain the declaration with generally binding force of the illegality 

of any norm, with no time limit and without any need for prior refusals to apply.   

In addition, if there have been three earlier refusals to apply an administrative norm 

on the grounds of its illegality, the Public Prosecutors’ Office is under a formal duty to ask 

for the declaration of its invalidity with general effects. 

 

The action to obtain a declaration of illegality was used by certain professional groups 

of civil servants due to the lack of regulation of laws on the updating of their salaries. It was 

when a legislative act updated the salaries of groups of staff in general, but said that others in 

equivalent situations had to wait for new regulatory norms to be issued by the 

Administration, by means of a general act. After waiting in vain for several years for the 

Administration to make that act, they asked the court to declare the omission illegal, with a 

view to securing the issue of the due norms 5. 

 

 

  3.  Solutions adopted in the Croatian Law on Administrative Disputes (published in 

Official Gazette no. 20/10). 

 

Article 12§3 of the new Croatian Law on Administrative Disputes very clearly defines the 

competence of the High Administrative Court, in which it includes:  

- Appeals against decisions of administrative courts  

                                                 
5  See www.dgsi.pt - Acórdãos do Supremo Tribunal Administrativo (Rulings of the Supreme Administrative 
Court, in Portuguese) – inter alia, Rulings of 30.01.2007 and of 18.10.2007, P. 0310/06; of 20.02.2008, P. 
0476/07; of 18.02.2010 and 19.10.2010, P. 0810/07; of 11.03.2010, P. 0819/08; of 5.05/2010, P. 0564/09; of 
6.05.2010, P. 0977/07; and of 19.10.2010, P. 0460/08.  
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- The consideration of the lawfulness of general acts; 

- Conflicts of jurisdiction between administrative courts; and 

- Other cases laid down by law. 

The competence of the High Administrative Court of Croatia at first instance offers an 

option that is independent of the matters which are addressed in the general act, of the 

national, regional or local nature of the public entity which emitted it, and of that entity’s 

position in the organisational hierarchy or its degree of autonomy.  

Under Article 31§§1 and 2 of the Croatian Act on Administrative Disputes, the court 

must decide within the boundaries of the claim, but is not limited to the grounds put forward 

by the claimant, and what is more must enquire ‘ex officio’ whether there are grounds for the 

nullity of a decision or the invalidity of a contract, and decide accordingly. These are 

normative provisions that display an exemplary clarity in the way in which they embody the 

principle of the provision or the request, in harmony with the principle ‘curia novit ius’, in a 

precise delimitation of boundaries.  

 

Articles 83 to 88 of the Croatian Law regulate the process of assessing the legality of 

general acts (“upon the motion of a natural or legal person …. if a particular decision of the 

body of public law which is based on a general act resulted in a violation of their right or 

legal interest”). 

Article 83§2 also allows the High Administrative Court to begin the procedure for 

assessing the legality of a general act on its own initiative, “in the line of duty” or “upon the 

request of the court”. The English text and my lack of familiarity with Croatian law in 

general prevent me from knowing how this request arises in the first place – i.e. whether it 

originates with the High Administrative Court, or whether the law is referring to an 

administrative court that submits the request to the latter, or to an entity that resembles the 

Public Prosecutors’ Office in Portugal. 

 

The action always requires there to have been an application to a concrete situation 

that is exclusive to a specific person or persons which, as a result of that application, are in a 

position to ask for the assessment of legality.  
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So Article 83 does not provide for the possibility that the general act may have effects 

within the sphere of private persons without an applicatory act. In what seems to me to be a 

good solution, this does away with the doubts that might result from the theory of self-

executing norms.  

When Article 84§2 says that the claimant must plead in such a way as to demonstrate 

the probability that it is the application of the general act which will violate his rights or 

interests, it is referring to the sufficient causal link between the general act, the application 

that is made of it, and the root of the damage.   

This is an understanding which appears to me to be confirmed by the definition of the 

object of the assessment of legality provided for in Articles 83 to 88, and which I believe can 

be deduced from a comparison of §2 and §1 of Article 3. My thinking is as follows: although 

the wording of §2 is intended to tell us the entities whose acts are to be scrutinised – the acts 

of the local and regional administration, of public legal persons when they act in the exercise 

of public authority, and of legal persons that perform public services – a comparison with 

§1(1) and (2) shows that the acts in question are individual acts made as the result of a 

decision. We can thus conclude that the acts with a decision-making content made by the 

authorities mentioned in §2 are general whenever their target is not a party – i.e. the legal 

sphere of an individualised person.  

A truly interesting aspect is that the new law takes advantage of the dynamic derived 

from the need to defend individual rights in order to open up, without further ado, a judicial 

process of assessing objective legality, with general effects.  

  

As to the preconditions for an action, in addition to what we have already said about 

legitimacy I would particularly note (on the basis of Article 85) two positive ones – the 

specific duty upon the court to verify whether the act’s nature is effectively general, and the 

requirement for timeliness (the action must be brought within thirty days of delivery of the 

applicatory act) – and two negative ones – the matter cannot pertain to the Constitutional 

Court, and the situation cannot be protected by the law in another way. 

 

The Act says that a general act must be assessed with regard to its conformity with the 

law and with “the statute of the body of public law”. The general act (or some of its 
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provisions) is repealed or suspended – i.e. ceases to be valid – as of the publication of the 

High Administrative Court’s judgement in the Official Gazette. 

 

The person or persons who have secured a decision that a general act is not in 

conformity with the law or with the statute governing the public-law entity become the 

holders of the right to ask (they have three months in which to do so) the administrative 

entities to amend the decision that violated their rights, by renewing the procedure, this time 

in accordance with the decision in which the High Court repealed and invalidated the general 

act.  

 

It seems to me possible to deduce that the grounds for the renewal of the procedure 

and the new administrative decision aimed at individualised persons, this time without 

heeding those of the general act’s provisions that have been held to be illegal, can be found 

either in the application (by revalidation) of the general act which was in force before the one 

which has been set aside, or in a general act that is issued by the time the request to amend is 

submitted. In cases in which the content of the general act does not have to be innovatory, but 

is only required to set out the criterion for making a choice that already existed in the law and 

was indicated in the High Court’s Ruling, it appears to me that two hypotheses are possible: 

application of either a new general act that has been issued by the moment at which the 

decision is taken under the new procedure, or the criterion indicated by the High Court, 

without any need for a new general act that is in conformity with the law.   

From the context regulated by the Articles we have been looking at, it seems to me 

that in Croatian law the general act corresponds to that which in Portuguese law we call an 

‘administrative norm’, which, whatever the hypothesis, possesses the dependent validity of 

being subject to a higher-ranking normative framework – namely the law. 

  

From the outlines that I have sought to analyse on the subject of the assessment of the 

legality of general acts in Portugal and in Croatia, in terms of the preconditions for the right 

to bring an action, the delimitation of its object, the assessment criteria, and the effects of the 

court’s consideration of it, I deduce that there are a number of points where the general 

principles in the two countries come close to one another. 
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  The most notable differences concern the court that is competent at first instance, the 

moment as of which effects are produced, and certain preconditions for bringing an action. 

Under Portuguese law the preconditions for a private person to be able to ask the court to 

consider a general act are extremely restrictive. The requirement that there be three effective 

decisions which have already declared the illegality of a norm and transited in rem judicatam 

before a private person is in a position to ask for a declaration of illegality with generally 

binding force means on the one hand that time must pass before an action can be brought, and 

on the other that there are obstacles which practically reduce the efficiency of this format to 

zero in the case of private persons. 

 The requests which the Public Prosecutors’ Office has submitted in Portugal have 

been a restrict number and have addressed norms issued by the local administration.  

One would expect that the Croatian Act, which does not impose such rigid 

preconditions – the requirement for the norm to have been struck down in three earlier cases, 

for example – allows quite a lot of room for the admission of this type of action.  

 

I foresee that the interpretation of the preconditions set out in Article 85§1(1) to (4) 

will be important for the application and effectiveness of the action to assess the legality of 

general acts.  

So, on the question of whether an act is a general one or not, it is out of the question 

to require it to be abstract, but even so doubts may arise, especially when the act does not 

specify who or what it is aimed at, but they are easily identifiable and one may perhaps be 

sure from the start that they are few in number and can be objectively identified.   

Where the claimant’s legitimacy (Article 84§2 and Article 85§1[4]) is concerned, 

opinions may be divided as to the scope of the expression: “The person filing the motion … 

shall make probable in the request that the application of the general act violated his rights 

or legal interests”.  

It seems to me that, with a view to a broad access to the independent protection 

provided by the court, it is desirable to avoid a formal consideration – for example, when 

faced with applicatory acts that omit any express reference to the general act – under which 

the claimant is required to demonstrate a causal relationship between the general act and the 

violation of his rights or interests. 
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It is time to conclude. 

My contribution has been a very modest one, but the comparison of solutions adopted 

in different legal systems opens the way for us to improve our knowledge and contributes to 

better justice. On this subject, Amartya Sen tells us that: “If the discussion of the demands of 

justice is confined to a particular locality (a country or even a larger region than that) there is 

a possible danger of ignoring or neglecting many challenging counterarguments that might 

not have come up in local political debates…”6. 

My objective was to offer some starting points for the reflection that is going to take 

place upon the entry into force of an Act as important as this one on administrative disputes 

in Croatia.  

Thank you very much. 

 

May 2011 

 

Rosendo José 

 

 
 

                                                 
6 Amartya Sen, The Idea of Justice, Harvard University Press, 2009, p. 403. 


