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Assessment of Legality of General Acts by Administrative Courts 
 

As the interest for the institutions of a country depends – which is quite understandable – 

on its size, I will refrain from attempting to explain the problems of the assessment of legality of 

general administrative acts by administrative courts from a purely Luxembourg perspective and I 

will try to address the relevant questions on a more general basis. 

 

On the other hand, it is by pure coincidence that Luxembourg has recently faced similar 

problems to Croatia in establishing a judicial control of such acts. As a matter of fact, 

Luxembourg has a long standing control – since 1856 – of individual administrative decisions, 

first by the Council of State, and, more recently, since 1997, by the newly created administrative 

courts of first and second instance. However, for almost 150 years, there has been no direct 

judicial control of general administrative acts. It is true that since the enactment of the 

Constitution of 1856, there has always been an incidental control of regulatory acts (exception 

d'illégalité): every court is empowered to set aside (not to annul) a regulatory act that it considers 

contrary to a constitutional or a legal provision or even a rule enacted in an international 

convention duly approved by the national Parliament (art. 95 of the Luxembourg Constitution: 

"Courts apply general and local regulation only if it is consistent with the law"). But there was 

no direct control (par voie d'action) of such kind. 

 

The question of establishing such a control came up when, due to the now well-known 

PROCOLA-judgment of the European Court of Human Rights of 28 September 1995 the Council 

of State could no longer cumulate the functions of advisor to the Parliament and the Government 

– including advice as to the enactment of laws and general regulations – with those of an 

administrative judge who would, after having advised, construe the same regulations, this having 

been considered contrary to a fair trial as provided for in Article 6 of the European Convention of 

Human Rights. So there had been no other choice than to establish separate and independent 

administrative courts. The Luxembourg legislator opted for a two-level control of administrative 

acts and decisions. It was felt necessary to establish a two-level full control – not only a cassation 

control at the second level – encompassing the substance of administrative acts as several 

administrative acts falling under the jurisdiction of administrative courts – e.g. administrative 

fines and dismissal of public servants – are considered by the European Court of Human Rights 

as decisions taken in criminal matters where article 2 of Protocol Nr. 7 to the European 

Convention of Human Rights, that guarantees that everybody convicted of a criminal offence by 

a tribunal  shall have the right to have his conviction or sentence reviewed by a higher tribunal. 

 

Incidentally, the question of establishing a judicial direct review of general regulations 

arose, especially as legal writers had, for years, severely criticized the absence of such a control 

and pointed out that this showed that Luxembourg was not a full democracy with an all 

encompassing rule of law. 

 

Several questions then arose that had to be solved. As these questions may occur in the 

context of any establishment of a control of regulatory acts, I will try to address four of the main 

questions that were discussed in the context of the establishment of such a control. 

 

 



 2 

I. Direct control versus incidental control 

 

First, and over all, what is the use of a direct control of general acts if there is already 

an incidental control that, in the context of an individual administrative decision’s review, 

enables a court to discard the general act and, consequently, to annul the individual decision 

deriving there from.  

 

Of course, if there is no possibility of an incidental control, the use of the control and the 

ability to challenge the general act is obvious: without such a possibility, the general act will be 

applied despite its potential illegality and it will automatically consolidate the individual act. 

 

But if a court called to pass a judgment on the legality of an individual act has the power 

to set aside the general regulation that is being invoked as a legal basis, it is far from easy and 

obvious to find out the usefulness and the added value of a direct control of the general act. In a 

vast majority of cases indeed, there is an interposition of an individual act that applies the general 

act and if the judge of the individual act has the possibility to control incidentally the legality of 

the general act, one may legitimately wonder whether such a direct control of general acts is 

really needed. 

 

It is true that the annulment of a general administrative act produces its impact erga 

omnes and removes the said definitely from the legal environment, whereas an incidental refusal 

to apply a general act impacts only on the individual case and does not bind the courts in 

subsequent cases. But for the individual claimant, this makes no real difference. 

 

Anyway, the numbers speak for themselves: I was told that in Germany, claims of this 

kind represent less than 3 % of the total cases, in Belgium 6 to 7 % Since the introduction of the 

assessment of general acts in Luxembourg 15 years ago, only a handful of such claims have been 

filed, except in matters of land-use plans. On the other hand courts incidentally almost daily set 

aside general acts they consider contrary to the Constitution, an international convention or a law. 

 

 Well, although there are not so many of them, there may be situations where a party 

suffers damage by a general act before or without the interposition of an individual administrative 

act. One can imagine that there is a plot of land situated in a zone that had been declared a 

construction zone. Later on, the relevant public entity changes the rule and declares the entire 

zone a non building area. This is obviously a general act. It is true that the owner of the affected 

parcel can ask for a building permit and if it is refused, he can, when challenging the individual 

decision of refusal, incidentally challenge the legality of the general act of reclassification of the 

zone in a non-building area. – What happens however if the owner of the parcel wants to sell it as 

a constructible plot of land? He will not ask for a building permit; this will be a matter for the 

buyer. But will the potential buyer still be interested if – officially and perhaps, only 

provisionally – the parcel is declared as non building zone? There will be no individual decision 

that can be challenged before the sale, and nevertheless the owner of the parcel is negatively 

affected by a general act. Consequently he should be able to challenge directly – and without 

waiting for an individual decision – the general act as to its legality. 

 

 There is another aspect of the problem: if a general act establishes a tax, will the tax-payer 

really wait for the individual payroll and then challenge the legality of the general act? A 
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company will, long before the reception of the payroll, have to make provisions that may affect 

its assets. – A general regulation orders a census including the collection of elements belonging 

to the citizens' private life. The obligation to respond is enforced by a heavy administrative fine. 

Will the individual citizen who doubts the legality of the questions asked really have to refuse to 

answer these and, in the context of the fine he is ordered to and that he challenges in court, risk to 

pay the fine in case he loses his case? – A last example: if a perfectly illegal regulation forbids 

the sale of certain goods, will the shopkeeper have to sell the goods, to be fined and to challenge 

the fine in court – probably a criminal court? Moreover, if the same regulation prohibits the 

import of certain goods, it is not even sure that the importer will be able to take possession of the 

goods that will be blocked at the customs and it is not sure he can obtain an individual decision 

that he can challenge in court. If so, he will have suffered a severe loss before being able to 

restore legality. In other words, if one obliges the citizen to challenge the legality of a general act 

in the sole context of an individual decision, one forces him to face the true risk to behave 

illegally and to bear the consequences. Indeed, the outcome of a lawsuit is rarely without any 

hazard. Without the possibility of challenging a general act before it is applied in an individual 

decision, one deprives the citizen of the possibility to do things properly and to have a clear 

answer to an actual problem before damage is caused, potentially without a remedy, by an 

individual decision. 

 

 In this context, it is noteworthy that the Croatian text (art. 83, par. 1 of the Act on 

Administrative Acts) provides that a general act can only be challenged within 30 days of the 

individual decision that, by implementing the general act, violates a person's right or legal 

interest. As far as I understand the said provision, this means that there must be, forcibly, the 

interposition of an individual decision in order to be able to challenge the general act. This 

implies then, on the one hand, that one can wonder why the general act has to be challenged at 

all, as the satisfaction for the claimant is the same if he only challenges the individual act and, on 

the other hand, that there is no possibility to challenge a general act without the interference of an 

individual decision. 

 

 To sum up, I do not want to say that the possibility to assess the legality of general acts is 

not useful, but I believe it is only useful if it has another scope than the incidental assessment of 

such acts in the context of individual decisions. 

 

 

 II. Violation of a right or legal interest  

 

 Who is entitled to challenge the legality of a general act? This raises the question of 

the standing or interest of a party (intérêt à agir). Of course a party has to be affected by the rule. 

Luxembourg law provides that the affected interest must be "direct, personal, present and 

certain." It does not require the violation of a right. This is consistent with the very nature of the 

interest in administrative matters: whereas in civil matters, interest is the personal, subjective 

right that a party claims to be violated by the adverse party, in administrative matters, in the 

Luxembourg system, an action is not directed against a party but against an act or a decision and 

the claim is in principle not for the protection of an individual right, but for the withdrawal of an 

illegal act in itself and the restoration of the objective legality. To have the standing to formulate 

such a claim, a party has to be individually and negatively affected by the act. This is easy to 

control in a claim for annulment of an individual decision: is the neighbour of the beneficiary of a 
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building permit really affected by the construction or not? The answer to the said question 

provides the solution as to the interest to act.  

 

The problem is much more difficult to resolve in matters concerning general acts. Of 

course, if a regulation prohibits the import of goods that someone is actually trading, he is 

presently and negatively affected by the regulation. But what to decide if someone is making 

precise studies in order to apply – in three, five or more years – for a job in environmental 

matters and if during his studies, the government changes the requirements for the envisaged 

career and if it seems as if these new requirements were illegal? The interest can hardly be 

qualified as current. Nevertheless, everybody will agree that he has a real interest to have an 

immediate control of the legality of the regulation, in order to enable him to change possibly his 

studies. 

 

 The problem is further complicated by the time limit that normally prevents a late 

challenge of the regulation – in our case once the student has finished his studies and is ready to 

apply for the job. This aspect of the problem will be addressed hereafter. 

 

 Another problem in the context of legal interest is the standing of non-profit 

organizations, pressure groups, etc., that are active in various matters of public interest, e.g. in 

environmental matters and that are willing to exercise an actio popularis. Will such an 

organization have the standing to challenge a regulation it deems illegal? In principle, legally 

speaking, its interest is not personal. But the issue is of high political content, and it is difficult to 

discuss it from a legal point of view. There are anyway, nowadays, many international, especially 

European rules (e.g. the Aarhus Convention) that make it difficult to deny any interest to such 

organizations. Luxembourg law grants the standing to associations that act in the public interest 

and that are benefiting from a special statutory norm to challenge general regulations in the field 

of their activity. 

 

 

 III. Time limitation 

 

 Is it necessary to provide for a time limit to file a claim against a general act? At first 

glance, the answer is clearly positive. Under Luxembourg law, the time limit is three months 

from the publication of the regulation in the Official Gazette or, if it is not published, from the 

knowledge of the existence of the regulation by the complainant. I think in Germany it is one 

year and in France 2 months. The justification for such a rule is not less obvious: legal certainty 

and, consequently, the impossibility to challenge indefinitely a rule. 

 

 The truth is that nothing is obvious in this context. First, the rule is genuinely unjust: take 

the example of the student who is studying and finds, before the end of his studies, an illegal 

regulation that will prevent him from applying for a certain job. As his interest is not present at 

the moment of the publication of the regulation and as the time limit will have expired at the 

moment he applies for the job, he will have no legal means to directly challenge the said 

regulation. 

 

 Moreover, despite this severe rule, the regulation will not be free from a later challenge. 

There remains indeed the possibility of an incidental control in the context of a lawsuit directed 
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against an individual decision – e.g. the refusal of the candidate to a public office as he cannot 

avail himself of the relevant studies and diplomas. 

 

 Finally, the time limit and the affirmed need of legal certainty are not consistent with 

what happens with unconstitutional laws, at least in the Luxembourg system. The 

constitutionality of a law can be challenged before the Constitutional Court irrespective the time 

it was enacted – it can be 100 years old – and if the said court declares the law unconstitutional, it 

ceases its effects from the date of the said declaration or, more precisely, from the date of the 

publication of the judgment declaring the law unconstitutional. 

 

 Why should it be different with general administrative acts that have a lesser value than 

genuine laws? What could truly happen if a general act could perpetually be challenged? As with 

laws, vested rights (droits acquis) would be, at any rate, untouchable. If a law or a regulation is 

declared void, situations definitely consolidated under such act remain in force (at least in France, 

in Belgium and in Luxembourg). Individual administrative decisions that confer rights under a 

general act that is declared void at a later stage remain in principle in force. Consequently, if a 

house is built in a construction area and if, at a later stage, the general act that has declared the 

zone a building area is annulled, the house obviously will stay in place. Moreover, if a concession 

is granted by an individual decision for a 10 years' period and if, during the said period, the 

regulatory act that enables to grant the said concession is declared void, the right to operate the 

concession is not affected until the end of the term of the concession. Things are of course worse 

if there is no time limit for the validity of the individual permit. It seems as if it had to lose its 

validity then. But, at least in the Luxembourg system, the situation is in no way different from 

what happens if a law is declared unconstitutional. 

 

 To conclude on this point, I think if the time limit is too tough, one prevents the direct 

assessment of general acts to have a real impact. 

 

 

 IV. The competent court 

 

 Should the assessment of the legality of general acts be reserved to the sole supreme 

administrative court? When it was first enacted in 1997, the legality control of such acts was 

directly and exclusively entrusted, by the Luxembourg legislator, to the Supreme administrative 

court. But very soon, i.e. already in 1999, the law was amended and there is now a control in two 

stages, first by the first instance administrative court, and then by the Supreme administrative 

court.  

 

 It seems a good solution. Indeed, whereas one can say, at first glance, that such important 

matters should be reserved to the highest jurisdiction, one can argue against this that it is 

somewhat odd that matters of lower importance, such as individual decisions, should undergo a 

double judicial control whereas more important matters are "expedited" with less care. It is a 

clear advantage if a judicial matter comes before a higher judge after having undergone a 

thorough control by a first panel of judges. At any rate, ultimately and if the government – being 

a party to the proceedings – appeals a first instance judgment, the matter will end up with the 

Supreme administrative court. 
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 Another problem was raised in this context. Sometimes it is quite difficult to establish 

whether an administrative act is a general act or an individual decision. If a decree declares that 

the expropriation of a single parcel is of public utility, is this a general or an individual act? It is 

then much easier for a claimant to have the possibility to go before the same court irrespective the 

nature of the challenged act, rather than to oblige him to make potentially a fatal choice of the 

wrong court. 

 

 It is true that a control in two instances risks delaying the solution of the case. This does 

however not seem to be a decisive argument. At any rate the law could provide for a time frame 

within which courts would have to decide such important matters. – It is also possible to establish 

a prima facie review of legality to diminish the pressure for obtaining a quick definite judgment. 

Il Luxembourg, upon certain conditions, the president of the first instance court can stay the 

effect of a general act until the definite court order is rendered. 

 

 

These are some of the problems that a judicial assessment of the legality of a general act 

raises. 

 

Other questions could also be addressed: 

 

- if, in the context of a direct challenge of the legality of a general act, the claim is 

rejected – which means logically that the act is not illegal – can another judge – even a civil or a 

criminal judge – in a subsequent claim – between different parties and concerning another issue, 

so that there can hardly be res judicata, nevertheless declare the same general act – incidentally – 

illegal? 

 

- can a person file a claim before a court if the reverse of an illegal general act happens, 

i.e. if the government illegally refrains from taking an act, e.g. if a law specifically provides for 

implementation regulation of the law and the government remains passive? Under Luxembourg 

law, the only means is to claim for damages before a civil court. Such actions are relatively 

frequent; 

 

- what is the scope of the legality control? How to draw a sharp line between pure legality 

(formal and substantial) and political opportuneness? Could a court deem the laying-out of a 

highway highly unreasonable?  

 

- if an illegal general act has caused a loss to a citizen – or if the illegal abstention to take 

a general act has caused such harm – under what circumstances can the individual citizen qualify 

this a tort and seek the liability of the State (or another public body) and claim damages? Under 

Luxembourg law, such possibility is largely granted, even for pure economic loss. There is even a 

specific law on State liability of 1
st
 September 1988. 

 

Questions over questions… There is certainly not one scheme for establishing a judicial 

control of general acts, each having its difficulties, but the worst solution is certainly the mere 

absence of such a control. 


