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Round table: Case studies 
 
The Supreme Administrative Court of the Czech Republic will focus on the competition law, 
especially on decisions of the Czech Authority for the Protection of Competition (hereinafter 

mentioned as “the Authority”) and the following judicial reviews of the administrative courts.  

The Supreme Administrative Court (hereinafter mentioned as “the SAC”) dealt several times with 
cases which concerned the application of the European competition law. The judgement of the 
SAC of the 31st October 2008, No. 5 Afs 9/2008 (hereinafter mentioned as “the judgement RWE 

I”) concerns the administrative procedure of the Authority, which imposed a penalty on the 
joint-stock company RWE, since it has been found guilty of abuse of its dominant position on 
the gas market. In the course of the administrative procedure the Authority applied concurrently 
the Czech and the European competition law, since provisions of both have been breached by 

the conduct of RWE, and therefore the Authority decided that the RWE concurrently committed 
offences under the European and national law. The SAC concluded that under certain conditions 
the European competition provisions and the case law of the European Court of Justice 
(hereinafter mentioned as “the ECJ”) enable the concurrent application of the national 

competition law and the European competition law. The SAC also held that the ne bis in idem 

principle shall be not considered as contrary to this concurrent application, since the necessary 
component bis has not been fulfilled – the Authority imposed the penalty and stipulated the 
breach of these competition rules in the course of the single administrative procedure. With 

respect to these conclusions, the SAC stated that the conduct of the RWE must be seen as the 

single-acting concurrence offence, since the European and national competition rules protect 
different interests. The Authority has been therefore obliged to respect the principle of 
absorption in the course of the calculation of the final penalty. 

The legal question concerning the interpretation of the ne bis in idem principle related to the 
application of the competition rules has been also dealt with by the administrative courts in the 

case Toshiba and others. This case concerned an international cartel on the market of gas insulated 
switchgear in which a number of European and Japanese undertakings in the electrical 

engineering sector participated for different periods between 1988 and 2004. The European 
Commission and the Authority dealt with certain aspects of this case and each imposed fines on 

the undertakings concerned. The European Commission in its decision of 24th January 2007 
stated that Toshiba and others committed a single and continuous infringement of the European 

competition provisions which ended on 11th May 2004. The procedure of the European 
Commission concerned only activities of that cartel carried out in the territory of the European 

Union before its enlargement on 1st May 2004. After the commencement of this procedure at the 
European level, the Authority initiated the national proceedings against Toshiba and others with 

an argument that the infringement of national competition provisions ended on 3rd March 2004.  

The Toshiba and others filed an action against the decision of the Authority with the Regional 

Court in Brno and alleged that the Authority had determined the duration of the cartel at issue in 
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an erroneous manner, and that it had knowingly placed its cessation at a date prior to the 
accession of the Czech Republic to the European Union in order to justify the application of 

national competition rules. They concluded that the administrative proceeding brought at 

national level infringed the ne bis in idem principle. The Regional Court with respect to these 
allegations quashed the decision of the Authority, which then submitted the cassation complaint 
against this decision to the SAC. 

The SAC in its judgement of the 10th April 2009, No. 2 Afs 93/2008 (hereinafter mentioned as 

“the judgement Toshiba”), decided that the Authority has been empowered to punish Toshiba 
and others for cartel practices which took place prior the enlargement of the European Union, 
even if this conduct continued also after the enlargement. This continuous offence shall be 

considered as ended to the date of the accession of the Czech Republic to the European Union 

and with respect to this conclusion the ne bis in idem principle has not been breached. In particular, 
until that accession, the cartel practised on the Czech territory fell exclusively within national 
jurisdiction and could be prosecuted only under national law. In the reasoning the SAC 

mentioned the judgement of European Court of Human Rights (hereinafter mentioned as 

“ECHR”) in the case Zolotukhin v. Russia (application no. 14939/03) and therefore stated that the 
principles determined by the ECJ especially in the case Aalborg Portland (C-204/00 P) would not 

be probably applicable anymore, since the condition of protected interest shall not be taken into 
consideration with respect to the aforesaid case law of ECHR. The SAC referred the case back to 

the Regional Court in Brno, which filed a request at the ECJ for a preliminary ruling. 

The Grand Chamber of the ECJ decided (C-17/10), that European competition rules must be 
interpreted as meaning that, in the context of a proceeding initiated after 1st May 2004, they do 

not apply to a cartel which produced effects, in the territory of a Member State which acceded to 

the European Union on 1st May 2004, during periods prior to that date. The opening of 

proceedings against a cartel by the European Commission does not mean the Authority loses its 
power, by the application of national competition law, to penalise the anti-competitive effects 
produced by that cartel in the territory of the Czech Republic during periods before its accession 

to the European Union. With respect to the ne bis in idem principle, the ECJ made reference to its 

aforementioned judgement in the case Aalborg Portland and held, that this principle is still subject 
to the threefold condition that in the two cases the facts must be the same, as well as the offender 

and the protected legal interest. The ECJ concluded that in the instant case the one of the 

conditions laid down, namely identity of the facts, is lacking, since the European Commission’s 
decision does not cover any anti-competitive consequences of the said cartel in the territory of 
the Czech Republic in the period prior to 1st May 2004, whereas, according to the information 

supplied by the national court, the decision of the Authority imposed fines only in relation to that 

territory and that period. The ECJ concluded that the ne bis in idem principle does not preclude 
penalties which the Authority imposed on undertakings on account of the anti-competitive 
effects to which the cartel gave rise in the territory of the Czech Republic prior to its accession to 

the European Union, in case when the fines imposed on the same cartel members by a European 
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Commission decision taken before the decision of the Authority was adopted were not designed 
to penalise the said effects. 

The conclusions of the ECJ have been reached in spite of the opinion of the Advocate General 

Juliane Kokott, who mentioned the case law of the ECHR and concluded, that there is nothing 
to indicate that the ECHR might be inclined to the view that the scope of the guarantee provided 
by the ne bis in idem principle is less extensive specifically in the area of competition law. Therefore 

she asked the ECJ to take into account only the identity of the facts. 

The following question concerning the ne bis in idem principle in the competition law has been 
reffered in the recent days to the Extensive Chamber of the SAC: “Shall the single-acting concurrence 
of the European and national offence be excluded from application? ”  

The chamber submitting the case to the Extensive Chamber decided to ask this question since it 

considers the judgement RWE I to be inconsistent with the judgement Toshiba. The Extensive 
Chamber did not reach the decision yet, however the Fifth Chamber of the SAC in its recent 

judgement of the 28th March 2014, No. 5 Afs 15/2012, RWE III (this judgement concerns the 
same state of facts as the judgement RWE I), reacted to the question submitted to the Extensive 

Chamber and stated obiter dictum, that the case law of the SAC seems to be consistent, since the 
judgement in the case RWE I. concerns the single-acting concurrence offences, which infringed 
different protected interests. In this case the ne bis in idem principle has not been applicable, since 
the decision of guilty has been reached in one administrative procedure (i.e. the condition of bis is 

missing). On the other hand, the SAC stated in the judgement Toshiba that the argument of the 

different protected interests could not be applied in the case where two different decisions of 
administration authority exist.  

 

 


