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SEMINAR ORGANISED BY THE FRENCH COUNCIL OF STATE
IN COOPERATION WITH ACA-EUROPE

ETHICS AND RECRUITMENT
OF MEMBERS OF THE SUPREME ADMINSTRATIVE COURTS AND COUNCILS OF STATE

Questionnaire

The Versailles seminar will address two related topics: ethics and recruitment.

The first topic will be discussed on Friday morning, 29 November, in two round tables.
The first will focus on the legal and institutional framework. The second, based on practical cases,
will address the content of ethical rules.

The second topic will be addressed on Friday afternoon during the third round table.

Ethics for magistrates was discussed at the seminar organised by AIHIA/IASAJ in
September 2020 in Athens. It was also discussed at a meeting of the European Association of
Administrative Judges (AEAJ) in May 2023 focusing on the freedom of expression of magistrates.
Some of the questions below repeat those asked in the Athens questionnaire. You can, of course, use
the answers you provided in 2020 to respond to this questionnaire.

| Ethics: Legal and institutional framework

1.1. General framework

1.1.1. Are the ethical obligations of public officials in general enshrined in your country's positive
law?

XYes

CINo

If yes, they are enshrined (please check all applicable answers):
[Jin the Constitution

Xin the law

[lin a regulatory text
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Xin a Charter of Ethics or a Collection of Ethical Principles
[Jother

Please explain if necessary:

There are a lot of provisions in acts of Parliament regarding the overarching concept of ‘integrity’
for public officials. We name a few.

The Provinces Act contains several provisions related to administrative integrity. Section 175 of
the Provincesl| Act states that the king's commissioner shall promote the administrative integrity
of the province. According to Section 182, the commissioner is charged with advising and
mediating in cases of disrupted administrative relations in a municipality and when the
administrative integrity of a municipality is at stake.

The Municipalities Act contains many provisions related to administrative integrity. Pursuant to
Article 170 of the Municipalities Act, the mayor promotes the administrative integrity of the
municipality. Article 28 of the Municipalities Act stipulates when a municipal councillor may not
participate in a deliberation and vote. Article 15 of the Municipalities Act stipulates which
activities a municipal councillor may not perform. Section 41b of the Municipalities Act stipulates
that an alderman may not hold ancillary positions which are undesirable with a view to the proper
performance of his or her duties as alderman. The Municipalities Act also determines which
government positions are incompatible with the membership of the council (article 13), the
alderman (article 36b) and the mayorship (article 68).

The Criminal Code contains a regulation on bribery and gifts in article 363. Article 177 describes
crimes against public authority.

There are also different codes of conducts for political office holders on the local level, which are
collected in the ‘Integrity Handbook for political office holders of local and regional authorities’.
For political office holders on the national level, there is a ‘Code of conduct on integrity rules for
government members’. A new proposal for an act in Parliament concerning integrity rules for
former members of government is put forward for parliamentary debate.

For Members of Parliament both the Lower House and the Senate have internal codes of conduct
regarding integrity.

1.1.2. Are the ethical obligations of members of your institution specifically enshrined in your
country's positive law?

XYes
CINo

If yes, they are enshrined (please check all applicable answers):
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[lin the Constitution

Xin the law

[lin a regulatory text

Xin a Charter of Ethics or a Collection of Ethical Principles
[lother

Please explain if necessary:

The Council of State Act stipulates which functions are incompatible with the office of vice-
president or member (members are called ‘State councillor’).

The Council of State Act also stipulates that the vice-president and the members shall not take
part in the deliberations or vote if this could prejudice their impartiality.

The most comprehensive description of rules of conduct for members can be found in ‘“The rules
of conduct for State councillors of the Council of State’, ‘Complaints procedure for undesirable
behaviour and other integrity violations of State councillors of the Council of State’ and an internal
whistleblower reporting procedure.

1.2. Charter of Ethics

1.2.1. Does your institution also have a Charter of Ethics or a Collection of Ethical Principles?
XYes
[INo

If the answer is yes: On which date was this document adopted?

The rules of conduct for State councillors of the Council of State, adopted on 1 February 2021

1.2.2. Is the adoption of this document an obligation for your institution?

(1Yes
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XINo

Please explain if necessary:

1.2.3. Was this document adopted in response to a particular event that stirred public opinion?
[IYes

XINo

If yes, please explain the legal and political context that led to the adoption of this text:

1.2.4. Who drafted this document?

XA working group composed exclusively of members of your jurisdiction
[JA working group expanded to include outside persons

LJA working group involving associations of administrative judges
[JOther

Please explain if necessary:

The working group consisted of the vice-president, the chair of the administrative jurisdiction
department, the secretary-general of the council and members of both the advisory branch and
the administrative jurisdiction branch of the Council.

1.2.5. Which authority signed and enacted this document?
X The president of your institution

[IA collegiate body of your institution
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[1Other

Please explain if necessary:

The vice-president of the Council of State signed and enacted the document. The vice-president
is in charge of the running and organisation of the Council as a whole. The formal President of the
Council is HM the King, but this is nowadays a symbolical position based on the history of the
Council, dating back to 1531.

1.2.6. Has this document undergone one or more revisions?
XYes

CINo

Please explain the purpose of these revisions if necessary:

A regular assessment takes place to decide if further rules of conduct are necessary. The text has
been amended to reflect that (i) the Council of State has an integrity policy and publishes an
annual justification for its implementation in its annual report, (ii) a new rule of conduct was
included regarding (un)desirable behaviour of members, (iii) additions have been made regarding
the rule of conduct on ancillary activities.

1.2.7. What is the legal value of this document?

[JThis document contains binding legal rules (hard law)
X This document contains soft law standards

[]Other

Please explain if necessary:

1.2.8. Please attach this document to your response, if possible in a French or English translation, in
the form of an attached document or a web link.

Gedragsregels voor staatsraden - Raad van State (Unfortunately only in Dutch)
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1.3. Scope of application of ethical rules:

1.3.1. Whether a Charter of Ethics or equivalent text has been adopted or not, do the ethical rules
applicable to members of your supreme court apply identically to magistrates in the lower courts of
your judicial system?

ClYes

LIPartially

XINo

Please explain if necessary:

The Administrative Jurisdiction Division of the Council of State is (as opposed to the lower
administrative courts) not a part of the judiciary as defined in the Constitution. The most
important ethical rules for the magistrates of the lower courts can be found in the Judicial Officers
(Legal Status) Act. In their essence they hardly differ from each other.

1.3.2. To whom do these ethical rules apply?
X To members of your institution who are active within it

[JTo members of your institution who are temporarily not serving there, under secondment or
availability arrangements, in other administrations or in the private sector

[JTo resigning members
[To retired members

[JTo administrative staff (referendary judges, legal assistants, clerks, interns, etc.) assisting
members of your institution

L1Other

Please explain if necessary:

For the administrative staff separate rules apply. There is a Code of conduct for government
integrity that applies to all civil servants working within the central government, which is also
applicable to the administrative staff of the Council. Furthermore, within the Council of State
there are for example a ‘Complaints procedure for undesirable behaviour and other integrity
violations by Council of State employees’; ‘Regulations for confidential counsellors’ and ‘Rules of
conduct for lawyers working at the Jurisdiction Division of the Council of State’.
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1.3.3. In the event that your institution exercises both a judicial and a consultative function, do the
ethical obligations imposed on members exercising one or the other of these functions differ?
[IYes
No
[INot applicable

Please explain if necessary:

Most rules apply in the same way to all the members (State councillors). Regarding some rules
(slight) distinctions are made. For example, the rules regarding ancillary positions are partly
different for judges and advisors. Judges are not allowed to give courses and lectures for the
benefit of a governing body or a private company/law firm. For State councillors of the Advisory
Division, this is more nuanced. Advisors may provide information to administrative bodies. They
can also discuss the line of the Advisory Division on a particular subject in a closed meeting, for
example to a policy department of a ministry, during a closed meeting of a committee of the
Senate or House of Representatives or in an individual interview with members of the Senate or
House of Representatives.

1.3.4. If there is a duality of jurisdiction in your country distinguishing an administrative jurisdictional
order and a judicial jurisdictional order, are the ethical rules applicable to magistrates of these two
orders different?

ClYes
X Partially
CINo

Please explain if necessary:

As stated above in question 1.3.1, the Administrative Jurisdiction Division of the Council of State
is (as opposed to the lower administrative courts) not a part of the judiciary as defined in the
Constitution. It is however a judicial body, and not part of the administration. There is therefore
no ‘administrative jurisdictional order’.
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1.3.5. If the ethical rules are wholly or partly different for magistrates of these two orders, please
indicate one or more examples of obligations that apply to magistrates of only one order or that
apply differently to magistrates of each order of jurisdiction:

In the core there are no differences on ethical rules.

1.3.6. If the magistrates who make up your institution belong to several different categories (for
example, a bench and a public prosecutor's office), are they subject to different ethical rules?

[Yes

[INo

[IPartially

X Not applicable

If these ethical rules are wholly or partly different for magistrates of different categories, please give
an example.

1.4. Relationship between ethical and disciplinary rules:

Is a breach of ethical obligations necessarily an offence that may result in disciplinary action?
XYes
[INo

If not, please give an example:

In the ‘Complaints procedure for undesirable behaviour and other integrity violations of State
councillors of the Council of State’ it is stated that an alleged breach must be reported to the vice-
president of the Council of State. A complaint will be handled in accordance with the ‘Complaints
procedure for undesirable behaviour and other integrity violations by Council of State
employees’. This means the vice president will appoint independent external experts to examine
the report of the alleged breach. These experts will give an advice to the vice-president, after
which the vice-president decides. He himself can impose a minor disciplinary sanction and the
Council as a whole can impose a heavy disciplinary penalty. If the complaint concerns a State
councillor of the Administrative Jurisdiction Division (AJD) the vice-president will not take or
propose any action except in agreement with the president of the AID.

1.5. Training on ethical rules:
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Are members of your institution made aware of or trained in ethics?
XYes

[INo

If yes, how and how often?

The Council of State publishes an annual justification for the implementation of the Rules of
Conduct in its annual report. State councillors are made aware of these rules in their training, they
are updated on new rules and meetings are held regularly to keep the ideas behind the rules of
conduct alive.

1.6. The College of Ethics

1.6.1. Has your institution created or does it have a collegiate body or a single authority responsible
for answering ethical questions that may arise for members of your institution?

(1Yes

XINo

1.6.2. If yes, how is it appointed?

Ethical questions can be asked to the chair of each of both branches, that is: the vice-president
for the Advisory Division and the chair of the Administrative Jurisdiction Division.

1.6.3. If yes and in the case of a collegiate body, how is it composed?

1.6.4. Who can refer to this body?

[JA member of your institution for an ethical question concerning them

[JA magistrate from the lower courts for an ethical question concerning them
[IThe president of your institution

[JOther members of your institution

LA litigant who believes that a magistrate has disregarded their ethical obligations

[IThis body can refer to itself
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[1Others

Please explain if necessary:

1.6.5. Are the opinions given by this body made public? Not applicable
[IYes

[INo

1.6.6. If yes, are the published opinions anonymised? Not applicable
[IYes

[INo

1.6.7. Can these opinions be challenged before the court? Not applicable
[IYes
[INo

Please explain the legal scope of these opinions:

1.7. Declaration of interests

1.7.1. Must members of your institution complete a declaration of interests?
XYes
[INo

If yes, please briefly describe the modalities of its submission:

State councillors are required to specify ancillary functions or activities outside the Council and
are obliged to seek permission of the vice-president (when relevant in accordance with the chair
of the Administrative Jurisdiction Division) for new functions or activities. State councillors do not
have to complete a formal declaration of interests. There are however rules regarding (financial)
conflict of interests. A State councillor is not allowed to have financial interests, to have securities
and to execute securities transactions which would impede the proper performance of his or her
duties.
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Regarding the application of the rules in practice, it is important to note that the State councillor
has the primary responsibility not to deal with cases pending in which he or she has such a
(financial or otherwise) involvement that his or her objectivity in the treatment of a matter
reasonably can be doubted, whether it concerns the advisory or the administrative jurisdiction
function.

1.7.2. Is there a specific procedure or ad hoc body responsible for examining conflicts of interest
that may arise when a member of your institution leaves for the private sector?

No, there is not.

1.8. The oath

Do members of your institution have to take an oath?
XYes

[INo

If yes, what does this oath consist of and how is it taken?

Members must take the oath or make a solemn affirmation. They do that before HM the King in
person. They swear or promise allegiance to the King, respect to the Charter for the Kingdom and
to uphold the Constitution and to hold their office with honesty, meticulousness and impartiality.
They also swear or promise that they have never given or promised something to someone to
obtain their office and they have not received anything or promised anything to someone to do
something in their office. See articles 6, 8 and 10 of the Council of State Act.

Il Ethics: Content of rules

2. 1. Independence, impartiality and prevention of conflicts of interest

2.1.1. In which circumstances should a member of your institution abstain from sitting or risk being
disqualified from a judgement panel?

XIn cases of familial ties that may link the magistrate with a party
In cases of friendly ties that may link the magistrate with a party
X Due to previous functions performed by the magistrate

X Other

Please explain, citing any relevant jurisprudential examples
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The general criterion is danger of partiality or bias, so other circumstances for abstaining are
possible (for example the abovementioned friendly ties), but regarding employment history and
familial ties there are some mandatory rules.

Regarding previous employment, the following binding rules apply:

e During the first year following his or her appointment, a judge (state councillor in the
administrative jurisdiction branch) shall not hear cases against judgments issued by the
court in which he or she was last active.

e Ajudge who worked at a law firm with an administrative law practice group shall not
hear cases from that law firm for a period of three years after his or her appointment in
the Administrative Jurisdiction Division.

e Ajudge who used to work at a government organisation, such as a ministry, province or
municipality, shall not hear cases from that organisation for three years after his or her
appointment to the Administrative Jurisdiction Division.

The following binding rules regarding familial ties apply:

e Judges do not deal with cases in which a son, daughter or (former) spouse or where a
son, daughter or (former) spouse is (or has been) substantively involved.

e Judges do not handle cases of a law firm where a son, daughter or (former) spouse is a
partner and can therefore have a financial interest in the outcome of the case.

e Judges do not handle cases of the law firm of a son, daughter or (former) spouse if this is
a small or medium-sized firm, i.e. say an office with up to 20 people.

e Judges do not handle cases of a law firm whose son, daughter or (former) spouse works
in the administrative law practice group.

When cases are allocated, the grounds for excuse (based on employment history and familial
ties) of judges are already taken into account. In addition, it is expected that judges are alert to
particular involvement in a case or with a party involved in the case.

2.1.2. If your institution exercises both a jurisdictional function and an advisory function, what
individual measures does it implement to comply with the Procola case law of the European Court
of Human Rights dated 28 September 1995, according to which the fact that certain members
successively exercise, regarding the same decisions, advisory and jurisdictional functions is likely to
compromise the structural impartiality of the institution?

X Prohibition of a member's participation in the judgement of an appeal directed against an act
taken after advisory opinion from your institution if they participated in the deliberation of that
opinion

Prohibition for members of a judgement panel to consult the files of advisory panels
[1Other

Please explain if necessary:
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Members of the Administrative Jurisdiction Division of the Council of State have no access to
documents of the Advisory Division and vice versa. This applies to everyone, so also to the
administrative staff. Although the Act on the Council of State of 2010 still allowed that (to a
maximum of 10) State councillors can exercise both the advisory and jurisdictional functions, in
practice this so called double mandate is finished. State councillors are appointed in one of the
two branches and only fulfil their tasks within that one branch. It is however in theory possible to
transfer from the jurisdictional branch to the advisory branch. This requires a recommendation
of the Council, a governmental approval and a Royal decree.

2.1.3. If your country allows members of your institution to temporarily leave to take up other
functions in the public or private sector, what ethical rules govern such a departure and, when the
time comes, such a return?

[]Obligation to abstain, before departure, from participating in any deliberation involving a future
employer from the moment the individual enters into negotiations with them

[LIProhibition for the members concerned, during this temporary period outside the institution,
from intervening in cases they became aware of in the exercise of their jurisdictional activities

[IProhibition for a member practising as a lawyer from submitting requests and briefs and
appearing in court before your institution for a specified period

[]Obligation to abstain, if applicable for a specified period after the return, from participating in the
judgement of disputes concerning decisions taken by the authority with which the member
previously served

C1Other

Please explain if necessary:

State councillors who work as judges do not leave temporarily to take up other functions in the
public or private sector. The same applies to State councillors who work in the Advisory Division,
although in specific and rare cases they can — based on their specific expertise — be asked e.g. to
lead or join a temporary expert committee or to assist with the formation of a new government
coalition.

2.1.4. Can a member of your institution receive gifts?
[IYes

XYes, under certain conditions

No

Please explain if necessary:
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It is only allowed when it is a small gift, given as a token of good relations, that is not worth more
than 50 EURO. This small gift needs to be added to the gift registry. Gifts worth more than 50
EURO cannot be accepted. Gifts above that amount that cannot be denied due to social or
diplomatic reasons, are exempted to this rule. For these gifts an appropriate destination will be
found by the Council (the gift cannot be kept by the State councillors or staff members).

It is relevant to note that this rule only applies when State councillors receive gifts in their
function. Gifts that they receive in the context of permitted ancillary positions or activities (for
example as a professor at an university) are not covered by this rule.

2.1.5. Can a member of your institution receive an honorary decoration from their country or a
foreign country?

ClYes
XYes, under certain conditions

[INo

Please explain if necessary:

As long as the decoration does not jeopardize their impartiality or can give a wrong impression to
the outside world.

2.2. Exercise of individual liberties

2.2.1. Are there limits placed on the freedom of expression and opinion of members of your
institution?

XYes
LINo

Please explain if necessary:

State councillors have freedom of expression, but the expression may not cause damage to their
own performance or the functioning of the Council of State. With regard to external expression
(for example on social media) members must take into account the fact that their expressions will
be seen as an expression of the Council of State itself. They must therefore keep in mind the
general position of the Council of State and e.g. do not comment on judgments of the
administrative jurisdiction branch or opinions of the advisory branch..

2.2.2. In particular, is the use of social media by members of your institution regulated?

Co-funded by
the European Union

14



Finnish Presidency of ACA-Europe 2023-2025 A C AG

Présidence finlandaise de ’ACA-Europe 2023-2025 EUROPE
LlYes
No

Please explain if necessary:

There are no regulations, but State councillors are expected to use social media responsibly (see
the previous question).

2.2.3. As an example, can a member of your institution participate in a public debate of general
scope (for example, on immigration or euthanasia), provided that they do not specifically mention
a particular case they may have been involved in judging?

ClYes
XYes, under certain conditions
LINo

Please explain if necessary:

All members of the Council of State must convey the same message to the outside world about
the main lines of the policy of the Council of State, such as on the unity of the Council and its two
divisions. They abstain from commenting on the opinions of the Advisory Division and rulings of
the Jurisdiction Division.

2.2.4. Can a member of your institution write and publish an article or a book? Can they teach at a
public university or a private educational institution?

XYes
[(Yes, under certain conditions
CINo

Please explain if necessary:

See next question.

2.2.5. If yes, must they seek prior authorisation from the head of your institution?
XYes

[INo

Please clarify if necessary:
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Every additional position or activity must be presented to the vice-president, who consults the
chair of the administrative jurisdiction branch and the secretary-general.

It does not matter whether the position or activity is short-term or long-term or commercial or
non-commercial. An assessment is made about the request on the nature of the position, time
commitment, income/remuneration and whether the position can be fulfilled in free/private
time.

Ancillary activities and ancillary positions should not have a negative impact on the quantitative
and qualitative functioning of a state councillor. The scenario must be avoided that a state
councillor must excuse him or herself from a case of opinion as a result of an ancillary position or
activity. It must also be avoided that the fulfilment of many (paid) ancillary positions can give a
wrong impression to the outside world.

However, there is no policy of prior authorisation of the content of books or articles. Academic
freedom and individual freedom of expression are respected.

2.2.6. Are members of your institution allowed to engage in political activities?
[IYes

XYes, under certain conditions

[INo

Please explain if necessary:

It is not allowed to hold posts which are undesirable for the proper performance of their duties
as state councillors or which pose danger for their impartiality and independence or of confidence
in them. Judges must realise that political activities can impact their impartiality and
independence. State councillors within the Advisory branch must realise that their political profile
can undermine the authority of the opinions of the Council.

Political activities are not forbidden in absolute terms. For example membership of a political
party is possible, but state councillors are advised against being a board member of a political
party. Membership of the Senate, the House of Representatives and the European Parliament is
according to legislation incompatible with the position of a state councillor. Membership of a
municipal or provincial Council is strongly discouraged.

2.2.7. Can members of your institution run for elections?

XYes
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[JYes, under certain conditions

[INo

Please explain if necessary:

Yes, although it would be highly discouraged, theoretically there is no prohibition for that.
Nevertheless, pursuant article 57 of the Constitution a member of the Senate or the House of
Representatives cannot be member of (among others) the Council of State at the same time.

2.2.8. If amember of your institution is elected, can they continue to perform their functions in your
institution?

ClYes
[JYes, under certain conditions
XNo

Please explain if necessary:

According to law the function of State councillor is not compatible with elected offices on national
and European level. Election on a regional or local level will be found undesirable.

2.2.9. If a member of your institution is elected, can they, in the event of full-time elective office,
rejoin your institution upon the expiration of their mandate?

ClYes
XlYes, under certain conditions
CINo

Please explain if necessary:

This is not impossible, but it would require a totally new procedure of selection.

2.2.10. Can a member of your institution sign a petition?
XYes

[(Yes, under certain conditions

[INo
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Please explain if necessary:

They can, but they always have to check whether this expression is in line with the proper
performance of their duties within the Council of State or can pose danger for their impartiality
and independence or of confidence in them.

2.2.11. Can a member of your institution participate in a demonstration?
XYes

[Yes, under certain conditions

[INo

Please explain if necessary:

They can, but they always have to check whether this expression is in line with the proper
performance of their duties within the Council of State or can pose danger for their impartiality
and independence or of confidence in them.

2.2.12. Can a member of your institution invoke a "conscience clause" to refuse to apply the law -
for example, by refusing to sanction a doctor who, in violation of the provisions obliging him to do
so, failed to inform his patients about the possibility of terminating their pregnancy?

There is no regulation regarding this issue.

2.3. Case studies Not applicable

To add substance to our discussion, the organisers of the symposium would like to discuss specific
guestions that you have encountered and on which your College of Ethics, if you have one, would
have pronounced.

The French Council of State proposes four questions to you, as an example:

- Onimpartiality: Can a consultant judge (rapporteur public) of the Council of State
[responsible for presenting to the members of the judgement panel the case
before them, the legal issues it raises, and proposing a solution] receive a gift from
a third party, not a party to the litigation, for the direction of the findings he has
made in a case concerning the euthanasia of an elephant? (Opinion no. 2013/4 of
17 June 2013)

- On conflicts of interest: Which cases can a head of jurisdiction assign to a
magistrate whose spouse is one of the most important members of the French
Government? (Opinion no. 2017/4 of 18 September 2017)
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- On conflicts of interest: Under what conditions can a former administrative

magistrate practise as a lawyer? (Recommendation no. 2017-1 of 15 November
2017)

- On the obligation of discretion and freedom to produce intellectual works: Can a
judicial magistrate seconded to the Council of State, during their secondment
period, publish a historical essay on the Ranucci case, which had caused a stir and
led to one of the last capital executions in France in 1976? (Opinion no. 2016/4 of
17 January 2017)
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lll. Recruitment of members

3.1. Who can be recruited in your institution?

3.1.1. How many members do you recruit on average each year in your institution?

This is mostly dependent on the departure of State councillors.

In 2023 five new State councillors for the Administrative Jurisdiction Division were recruited, in
2022 six, and in 2020 and 2021 four of them were recruited.

In 2023 one state councillor for the Administrative Jurisdiction Division switched to the Advisory
Division. No other State councillors for the Advisory Division were recruited that year. In 2022
one new State councillor started in the Advisory Division, in 2021 three.

3.1.2. Are all new members recruited at the same rank, or are the members of your institution
divided into several ranks for which different recruitment methods exist? Please explain:

There are amongst the State councillors no differences in rank. They all are recruited for either
the Advisory or the Jurisdiction Division.

For the vice-president (who presides over the Advisory Division, but is not a member of the
Administrative Law Division) a different recruitment procedure is in place (see 3.3.1)

3.1.3. Are age conditions set for the recruitment of these new members?

(1Yes
XINo

Please explain if necessary:

Only implicitly age conditions are set. New members must at least be able to work 8 to 10 years

at the Council of State and are selected on their expert knowledge and work experience. See also
question 3.1.9.

3.1.4. Are diploma conditions set for the recruitment of these new members?

XYes
LINo

Please explain:
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Yes, pursuant to the Council of State Act and the State councillors Professional Requirements
Decree, members of the Administrative Jurisdiction Division must have an LLM title. Members of
the Advisory Division must have demonstrated outstanding competence or expertise in law,
administration or justice or in matters related to those fields.

3.1.5. Is it possible to become a member of your institution directly after completing university
studies or, if applicable, after a training college?

(1Yes
XINo

Please explain:

New members must have extensive work experience and be at the top of their respective field.

3.1.6. Are conditions of prior professional experience required to become a member of your
institution?

XYes
CINo

Please explain:

New members for the Jurisdiction Division of the Council of State are mostly recruited from (a)
the judiciary; (b) law practice; (c) academics and some have a background in (d) public
administration. A balanced composition is necessary. So, if for example a couple of State
councillors depart who had a lot of work experience in the (lower) judiciary, it is likely new
members will be recruited from the lower courts.

New members for the Advisory Division are mostly recruited from b, ¢, and d (see before). A
balanced composition in the branch is necessary too. If for example a State councillor with large
constitutional expertise departs during the selection of his or her successor most likely the same
expertise will be looked for.

3.1.7. Can members of the lower courts become members of your institution?
XYes

LINo

Please explain:
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The judiciary (on all levels) is an important ‘profession’ out of which new members for the Council
of State are recruited, mostly for the Administrative Jurisdiction Division. See the previous
question.

If yes, what is their proportion in the number of new members?

This is dependent on the number of State councillors that leave, see above question 3.1.6.

3.1.8. How old is the youngest of your colleagues?

The youngest State councillor of the Advisory Division is 51. Her youngest colleague from the
Administrative Jurisdiction Division is 44.

3.1.9. Are the members of your institution recruited without a time limit - that is, for a career that
will end with retirement - or for a fixed-term contract?

Without a time limit. In principle, all State councillors may be dismissed only on their own request
or with effect from the first day of the month following that in which they reach the age of seventy
years. According to Council of State Act (art. 8) State councillors from the Advisory Division can
be appointed for a fixed-term of at least three years. This in practice is rare.

Members are expected to stay for a considerable amount of time. Membership of the Council of
State is not meant as an intermediary step in one’s career.

3.2. How does the recruitment procedure work in your institution?

3.2.1. Does the executive branch intervene in the recruitment procedure for members of your
institution?

(1Yes
XINo

Please explain:

The executive branch does not have a role in selecting a new member, but new members are
appointed by Royal Decree (see below question 3.3.1).

3.2.2. Does the recruitment procedure for members of your institution involve an individual
interview?

:***: Co-funded by
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Yes

[INo

3.2.3. If yes, is this interview an opportunity to assess the candidate's motivation as well as their
legal knowledge?

XYes, although the (legal) knowledge of serious candidates will already be clear from their past
career and present position. So focus of an interview will be on motivation, expectations etc.

[INo

3.2.4. Does the recruitment procedure vary depending on the rank the candidate is applying for - in
the event that recruitments in your institution may be made at different ranks (cf. above 3.1)? Not
applicable

(1Yes
LINo

Please explain if necessary:

3.3. What is the procedure for appointing members of your institution?

3.3.1. The appointment of members of your institution results from a decision:

X by the executive branch (for example, a presidential decree)

[Iby the judicial branch (by the president of your institution or a panel of independent judges)
[other

Please explain if necessary:

State councillors in the Administrative Jurisdiction Division as well as State councillors in the
Advisory Division are appointed by Royal Decree upon the nomination by the Minister of the
Interior and Kingdom Relations, in consultation with the Minister of Justice and Security.

This process starts with a recommendation by the Council itself, after a selection process
conducted by respectively the Administrative Jurisdiction or the Advisory Division; vacancies will
be published by the Council in — among others — the Government Gazette and in major Dutch
newspapers, together with the specific profile (formulated by the Council in cooperation with the
Division in question that has the vacancy/vacancies) of the candidate or candidates sought.
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The recruitment of the vice-president of the Council of State follows a different procedure. A
profile will be formulated and the upcoming vacancy will be published in major newspapers and
the Government Gazette. The Minister of the Interior and Kingdom Affairs will interview
candidates and Government will present its proposal to the Council of State asking for the opinion
of the Council prior to any appointment.

It is important to note that the vice-president heads the institution as a whole and chairs the
Advisory Division, but is not involved in any of the court cases whatsoever: he is explicitly not a
member of the Administrative Justice Division.

3.3.2. Can the appointment of members of your institution be challenged in court?
[Yes, through an action at the time of the appointment of said members

[Yes, as an exception regarding the regularity of the composition of the members of the judgement
panel

XINo

If yes, before which judge?

3.3.3. If your institution is competent to hear this litigation, how does it ensure respect for the right
to a fair trial? Not applicable
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