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Dear colleagues,  

 

The second panel should deal with the advantages and disadvantages, the pros and 

cons of the use of soft law.  

 

I would like to concentrate on those forms of soft law which are not given by a public 

authority either as an administrative regulation or as an internal instruction. 

 

There are three issues I would like to mention. First, I will give you some examples 

of soft law the German administrative courts were dealing with. Second, I will 

continue by presenting the main pros and cons. Finally, I should describe how the 

judicature of the administrative courts tried to handle the difficulties of soft law, and 

what the consequences of this legal practice were. 

 

(1) Let’s start with some examples of soft law.  

 

Some rules and standards aspire to influence the behaviour of persons. Codes of 

conduct have not only been establi-shed by transnational firms but also by public 

authorities. These codes aim to achieve a better behaviour in terms of friendliness, 

politeness, openness and tolerance in order to increase the general acceptance of 

the public administration. The duties in question are more moral than legal ones. 

Nevertheless, they gain judicial relevance in disciplinary cases, if any behaviour that 

is not consistent with such codes is to be regarded as a violation of the personal 
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obligations imposed by the contract of employment or by the status of public 

servant. Nearer to legal duties are rules concerning private activities besides the job, 

conflicts of interest or about corporate identity, loyalty, or fidelity. Comparable codes 

are drawn up by professional chambers such as the Medical Association or the 

Lawyers’ Association. 

 

Other rules and standards try to keep up and improve the quality of products or 

services. Several commercial sectors have established a quality management 

system consisting of written standards and a quality control system in order to certify 

the products or services that fulfil the requirements. We can distinguish between 

voluntary and non- or half-voluntary quality standards. The implementation of 

voluntary standards can be used for advertising; however, a firm that highlights the 

better quality of its products has to respect the rules of fair competition: Firms are 

not allowed to use any kind of quality certification for misleading purposes.  

 

In my capacity as administrative judge, I occasionally see supervisory authorities 

who try to impose quality standards on private companies either by awarding a 

licence in advance or by claiming objections afterwards. We can call those 

standards “non-voluntary” or “half-voluntary” because the public authority does no 

longer draw up the conditions of an authorization but requests the firms concerned 

to formulate their standards themselves. We know that sort of standards from the 

financial world that is to say from banks, insurance companies and stockbrokers but 

also from the health sector; in Germany, any doctor taking part in the public health 

system must accomplish a certain quality management system which can be 

implemented by their medical association. 

 

(2) Proceeding to the advantages and disadvantages of such soft law, I would like to 

emphasise that I only consider a specific judicial point of view. Which pros and cons 

could be relevant for the deciding of cases by an administrative judge? 

 

a) To begin with the advantages, I would like to highlight two aspects. 

 

From the conventional point of view, three advantages could be mentioned. First: 

participation of the persons concerned. This does not increase democratic 
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legitimacy but might - no less important - improve social acceptance and lead to 

better compliance. The mentioned codes of conduct therefore are often subject of 

employee participation, and quality standards are discussed within the professional 

association concerned before being implemented. Second: knowledge and 

expertise of practitioners can be used more effectively. These assets might 

especially facilitate the creation of technical standards but also of provisions for the 

increasingly complex financial sector. Third: a high degree of flexibility. Soft law 

standards can easily be adapted to change and progress. 

 

From a more modern and progressive point of view we should perhaps underline the 

radical change of the role of public administration. The public administration has 

abandoned its traditional rather passive role between being regulated by 

parliamentary law and subsequently being controlled by the courts. Now it 

addresses itself directly to the citizens and firms. The more and earlier people 

concerned are involved in defining aims and objectives of the public administration 

or at least ways and means as how to reach them, the more will the public 

administration be accepted. At the same time this might reduce the number of legal 

disputes. Furthermore, a high degree of transparency will attract media attention. 

Such attention promotes prompt social enforcement and thus proves to be more 

effective than the fear of possibly losing a case a couple of years later. 

 

b) These advantages please politicians; however, the disadvantages make judges 

hesitate and frown. I would like to mention three of them.  

 

The first drawback arises from the advantages mentioned above: The more 

regulations are made by the persons concerned, the more increases the risk of one-

sidedness and partiality. In every social or professional sphere there are stronger as 

well as weaker players. If professional standards are drafted by representatives of 

the profession itself, it will be almost up to the top-dogs to proclaim what is to their 

own best. It cannot be taken for granted that it is to the best of the entire society, 

too. 

 

My second point is linked with the first one: The risk of partiality goes along with a 

reduction of freedom. This is vexing because soft law is actually based on voluntary 
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agreement by definition. But I am just mentioning the reality of top-dogs and under-

dogs. This includes the major problem of social impact that makes any voluntariness 

doubtful. Freedom, however, does not only mean voluntariness in agreement but 

also free space or scope for development. All these guidelines and codes of conduct 

follow a certain pattern, they establish a certain correctness or corporate 

governance. It’s wonderful for those swimming with the stream but painful for all 

non-conformists. This is not only a question of individual freedom rights but also of 

social impact: Progress is made by non-conformists. Inventors walk offside the main 

roads.  

 

Third point: The increasing use of soft law might go along with a loss of legal 

certainty. This might occur when hard law gives that much space to  soft law that the 

latter replaces hard law. A violation of any soft law rule will then cause only social 

but no legal consequences. We know that social sanctions can be hard, and 

exemptions will often not be granted on the basis of a legal rule but rather as a 

matter of good will. There is no guarantee that the application of soft law will be 

conducted in an equal and fair way - every experience shows the contrary. 

Therefore the withdrawal of hard law means a loss of the rule of law ("Rechtsstaat").  

 

As an alternative hard law might refer to and try to incorporate soft law. In these 

cases the problem of its lack of legitimacy arises. It is therefore necessary to identify 

the preconditions to be fulfilled in order to recognize any soft law rule as obligatory 

and set those preconditions within the hard law system. Otherwise soft law will 

overgrow the legal system without control, and legal certainty will decrease as well. 

 

(3) How did the German courts react? I would like to finish my statement by drawing 

a rough picture.  

 

The German administrative courts tried to respond to the dangers and 

disadvantages of soft law by establishing some preconditions in order to consider 

soft law as relevant for the application of hard law, otherwise it is ignored (or set 

aside) by the court. Soft law rules concerning the behaviour of persons or the quality 

of products or services are only accepted as obligatory if any hard law says so. If 

hard law refers to a given set of private norms so that the legislator knew what he 
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was referring to, there is no problem. If hard law refers to the current version of a 

soft law regulation, there is a problem because the legislature partly delegates its 

regulating power. This is only accepted if the law says who is capable to draft soft 

law, if a certain drafting procedure is established, and if soft law is publicised. In 

addition, soft law must respect the rights of the persons concerned, especially the 

fundamental rights guaranteed by the constitution. 

 

As a result of this jurisprudence, wide parts of former soft law were converted into 

hard law or transformed into administrative regulations and instructions or into the 

special statute law given by the professional associations within their lawful 

autonomy which can also be called soft law but don’t provoke similar problems of 

democratic legitimacy. During the last fifty years, we have witnessed the 

development of various forms of such administrative rules being either mandatory 

for the public or only binding the lower authorities within the same administrative 

hierarchy. Administrative regulations are as flexible as soft law is considered to be. 

They can be drafted in a problem-oriented manner, too. However, there is no lack of 

democratic legitimacy, for they lay within the responsibility of the government 

controlled by parliament, so that hard law can easily refer to them. 

 

I thank you for your friendly attention and patience. 


